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QUESTION PRESENTED 


The question presented is whether Appellant is 
entitled to a writ of habeas corpus or, in the alterna- 
tive, a new trial on the basis of newly di skovercd evi- 
dence consisting of: (A) an admission by the Solicitor 


General, in his Opposition to Certiorari, of the falsity 


of part of key testimony of the principal Government 


witness against Appellant and (B) facts known to but 


not disclosed by the Government at the criminal trial 
| 


which demonstrate the falsity of the remaining key tes- 
| 

timony of the principal Government witness against Ap- 
| 


pellant. 


MILTON M. LEVIN, 


Appellant 
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JURISDICTIONAL STATEMENT 


Appellant was convicted on May 10, 1963, in the 
United States District Court for the District of Columbia 
of grand larceny by trick in violation of 22 D.C. Code 
§ 2201. The Court of Appeals affirmed that conviction 


| 
on June 21, 1964, in a two to one decision, Judge Bazelon 


| 
dissenting. On February 1, 1965, the Supreme Court denied 


Certiorari. On February 25, 1965, and March 8, 1965, Ap- 


pellant filed a Petition and an Amended Petition for Writ 
of Habeas Corpus pursuant to 28 U.S.C. §§ 1651(a), 2241 


or, in the alternative, for an order va¢ating judgment and 


granting a new trial pursuant to.18 U.S\C. Rule 33 or 28 


U.S.C. § 2255. The United States District Court for the 
District of Columbia dismissed that Petition on June 15, 
1965. A Notice of Appeal was filed on June 29, 1965, pur- 


Suant to 28 U.S.C. § 1291. 
STATEMENT OF THE CASE 


Appellant, Milton M. Levin (hereinafter referred to 


as Levin), an attorney of excellent reputation, was convicted 


Crone: 


of larceny by trick in that he took from officers of 
the Bakery and Confectionery Worker's International 
Union $35,000.00 for the purpose of bribing a judge 
and jury and thereafter failed to carry out his agree- 
ment to bribe and kept the money. The record on habeas 
corpus taken in connection with the record at the trial 
discloses the following extraordinary story. 

Thirty-five thousand dollars ($35,000.00) was em- 
bezzled from the Union by its officers, Peter H. Olsen, 


Richard E. Ashby and James Landriscina, all of whom ap- 
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peared as witnesses for the prosecution and admitted the 


embezzlement. Landriscina, the principal witness against 
Appellant, testified at great length and in detail about 

a series of meetings as a result of which he stated that 

the conspiracy to bribe the judge and jury was initiated 
and finally put into effect (Tr. 6, 8, 12-26, 308). His 
testimony about the initial meetings is not only uncorrobo- 
rated but denied by Vincent Belloni, an officer of a local 
of the Union and witness for the prosecution who was present 


(Tr. 309, 339-40, 343). Landriscina was the sole witness as 


to the actual delivery of the money to Appellant. His 


eters 


testimony concerning the payments covers four days, from 
February 10 to February 13, 1959, inclusive. Landriscina 
said that he met Levin in the Congressional Hotel in 

| 


Washington on February 10, 1959, at which time Levin said 


he had to have $10,000.00 at once for the purpose of carry- 
| 


ing out the conspiracy to bribe (Tr. 15-16). The next day, 
| 


on February 11, Landriscina said he arranged by telephone 
| 


a meeting with Levin at the Statler Hotel gn February 12, 
| 
| 
at which time the initial $10,000.00 demanded by Levin was 


| 
to be delivered in cash (Tr. 17-19). The next day, February 12, 


nnae aaa . 


Landriscina and Levin met at the Statler. They walked to a 


park and sat on a bench, at which time Landriscina gave Levin 


ten $1,000.00 bills (Tr. 17, 19-20, 22). 


| 
The record shows that the meeting which Landriscina 
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testified to in great detail never took place. The reason 


~ 


why the meeting could not have taken place |is that the record 


conclusively establishes that the $1,000.00 bills alleged by 
CeiinieneenEg ———— nn 


Landriscina to have been paid to Levin were not, received by 
Se nme ——— i 


the Union until the next day when Olsen, Secretary-Treasurer 


of the Union, cashed a check for $35,000.00 (attached as Ex- 


hibit C) and received thirty-five $1,000.00 bills. Both the 


cancelled check and Olsen's testimony established this 
fact (Tr. 197, 224). 

It has been suggested by the Government that 
Landriscina might have been confused as to the dates 
and that the payment he testified to on February 12 might 
have been a lapse of memory. This explanation is incredible 
because of the elaborate and precise detail in which 
Landriscina described the meeting. The inference is 
strong that in' preparing his perjured testimony Landriscina 
noted that the check was dated February 12, 1959. He felt 
he had to cover that date with some kind of a payment. He 
failed to notice that the actual cashing of the check was 
the next day. 

It was so clear from the record that a meeting at 


which Landriscina gave Levin the ten $1,000.00 bills could 


not have taken place on February 12 that the Solicitor Gen- 
es 


eral was compelled to admit in his Opposition to Certiorari 


—_— 


(relevant page attached as Exhibit D) that no such payment 
was made on that date. He said ina footnote: 


"Tandriscina testified, apparently incorrectly, 
that he made the first payment of $10,000 on Febru- 
—ary IZ (kK. 19-25). a 


om a 
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Had this admission, which must be treated as newly dis- 


covered evidence, been before the jury at ithe trial, it 

would have completely discredited Landriscina's story 

not only about a meeting and payment on February 12 but 

also completely discredited his story about an alleged 

meeting on February 13 at which Landriscina said that he 

had delivered to Levin an additional $25 thousand in twenty 
dollar bills. This is because Landriscina testified posi- 

tively and in detail that it was on February 12 when he gave 
Levin ten $1,000.00 bills that he arranged to meet Levin the 

next day at 5 o'clock to deliver the additional $25,000.00. 

He further testified that he had no contatt with Levin be- 

tween the alleged meeting on February 12 and the meeting the 

next day (Tr. 18, 19, 24, 25). If, therefore, the payment 

did not take place at a meeting on Februaty 12, as the So- 
licitor General admits, there would have been no possible 

way for Levin to know where and when he was to meet Landriscina 
on February 13. This was not pointed out! to the Court by Levin's 
counsel in his reply to the Solicitor Genbral's Opposition to 
Certiorari. 


The Court suggests in its findings, in the face of this 


record, that some other kind of a meeting) in which payment was 
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not involved might have taken place and at that speculative 
meeting arrangements to meet the next day could have been 

made. This is incredible. It does not fit in with Landriscina's 
testimony that Levin demanded on the evening of February 11 

that he be given $10,000.00 on February 12 and that the sole 
purpose of the February 12 meeting was to deliver the $10,000.00. 
Had the admission of the Solicitor General been before it, the 


Court would have been compelied to find that there was no pay- 


mént-on February 12 and that Landriscina's elaborate detail 
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about that meeting was perjured. Having determined that fact, 
the Court would have been compelled to find that no payment 
could have taken place on February 13 according to Landriscina's 
story. No court familiar with the doctrine of reasonable doubt 
would have let the case go to the jury on what meetings might 
have taken place concerning which there was no testimony. Yet 
this is precisely the position which the court below took. 


Other newly discovered evidence, which was in the files 


of the prosecution at the time of the criminal trial but not 
disclosed until the habeas corpus proceeding, completely dis- 
credits Landriscina's story. 

Landriscina testified that between 11 and 11:30 he gave 


Levin ten $1,000.00 bills; that at 12 o'clock at the request of 
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Levin over the telephone he met him again at the Statler; 
that Levin returned the money and asked for smaller bills; 
that by around 1 o'clock Landriscina had guceeaded in getting 
the ten $1,000.00 bills exchanged into $20.00 bills which he 
delivered to Levin. At the same time they arranged to meet 
the next day at 5 o'clock. It was at 5 o'clock the next day 
according to Landriscina that he met Levin at the Statler, 


walked to the park, and gave Levin $25,000.00 in $20.00 bills 


(Tr. 25-26). | 
With respect to this testimony the Government had in 
its possession two documents taken from the files of the 
National Savings and Trust Company. The first was a check 
for $35,000.00 (attached as Exhibit E) drawn on the Riggs 
National Bank by the National Savings and Trust Company (H.C. 
Tr. 212-13). This check was delivered to levine present 
counsel prior to the trial on habeas Soca: It led to an 


| 
immediate interview with the officials of National Savings 


| 
and Trust. At that interview counsel was informed that Olsen 
had cashed a Union check and received thirty-five $1,000.00 
bills on February 13. When counsel questioned the bank of- 


ficials about whether the thirty-five $1,000.00 bills had 


been changed into 1,750 $20.00 bills, he was told that they 
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had no recollection of any such unusual transaction, and 

it would have been impossible to have made that exchange 

without their knowledge unless the procedures of the bank 
were violated (H.C. Tr. 64, 70-71, 129). 

Had this evidence been before the jury, it would 
have been impossible for them to convict and a conviction, 
if found, could not have been sustained. On the basis of 
this newly discovered document an amended petition for 
habeas corpus was filed. 

At the habeas corpus trial, a Subpoena Duces Tecum 
served on Harry T. Alexander, Assistant United States At- 
torney, led to the disclosure of a second document (attached 
as Exhibit F). It was a statement by Benjamin McCeney that 


neither he nor Mr. Hunter Hooper recalled the unusual trans- 


action of changing thirty-five $1,000.00 bills into 1,750 


$20.00 bills. Had this document been available to counsel 
for Levin, it would have led to the discovery of the evidence 
which shows that the exchange was never made and that the en- 
tire testimony with respect to the payment of 1,750 $20.00 
bills was perjured. 

Yet the trial court found that the bank officials' 


recollection was vague and completely ignored their positive 
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and uncontradicted testimony that the transactions could 


not have taken place unless the bank rules had been vio- 
lated. | 

Furthermore, with respect to the issue of conceal- 
ment of evidence by the prosecution the tripi court ignored 
the fact that the prosecution had blocked the previous at- 
tempts of Levin's counsel to see this evidehae. Mr. Jacob 
Stein, then counsel for Levin, filed two prb-trial motions 
for discovery which were opposed by the Government as being 
a "fishing expedition" and denied by the criminal trial 
court. (Attached as Exhibit G are Abpeltane's motions and the 
Government's answers. Judge Sirica's order) denying the motions 
was entered on January 28, 1963.) Asa result, Mr. Stein never 
saw the Riggs check or the ifcCeney acacenenk (H.C. Tr. 172-73, 
182-84) and was misled into making a few unfruitful inquiries 
at the bank instead of pursuing what would have been the obvi- 
ous line of questioning had he seen the documents. The prosecu- 


tion could not help but be aware of the compelling nature of 


this evidence. The inference is strongly supported, in the 
| 


light of their possession of the evidence, that the prosecution 


wilfully suppressed this evidence and knowingly obtained a con- 


viction on the basis of perjured testimony. 
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The following table sets forth the various versions 


of the events leading up to and comprising the alleged act 


of larceny by trick. The table contains (1) the version 


given before the trial court by James Landriscina, an of- 
ficer of the International Union and the key witness against 
Appellant; (2) the versions of Vincent Belloni, an officer 
of a local of! the Union, Peter H. Olsen, Secretary-Treasurer 
of the Union,’ and Richard E. Ashby, Comptroller of the Union, 
Government witnesses whose testimony in part contradicts and 
in part supports that of Landriscina; and (3) the newly dis- 


covered evidence. 


Landriscina 


January, 1959 - New York 


Levin told Landriscina in 
the presence of Belloni 
that he could bribe the 
judge and jury in the per- 
jury prosecution of Cross 
for the sum of $35,000 
(Tr. 6, 308). Arrange- 
ments were made to meet 
Cross in Washington in 
pursuance of the conspir- 
acy to bribe (Tr. 8). 


Belloni, Olsen 
and Ashby 


Belloni, who was never in- 
dicted by the Government 
for any crime, repudiated 
Landriscina's version of 
the conversation (Tr. 309) 
testifying that Levin had 
never suggested that any- 
thing illegal be done (Tr. 
339), that Levin never 
used the word "fix" or 
said that he could influ- 
ence anyone in Washington 
(Tr. 340), and that nothing 
unusual or irregular hap- 
pened (Tr. 343). 


February 4-5, 1959 - Washington 


Newly Discovered 
Evidence 


On February 4 Levin again of- 
fered to "fix the judge and 


jury." On February 5, Cross 
agreed to pay the $35,000 
(Tr. 12, 14). 


February 10, 1959 - Washington 


Levin telephoned Landriscina 
from the Congressional Hotel. 
They met in Levin's room and 
Levin said he must have 

$10,000 at once (Tr. 15-16)1/ 


February 11, 1959 - Washington 


Landriscina telephoned Levin 
at the Congressional Hotel and 
arranged February 12th meeting 
at Statler for payment of 
$10,000 to Levin (Tr. 17-19). 


February 12, 1959 - Washington 


11-11:30 a.m. - Landriscina Olsen and Ashby contra- The Government in its 

and Levin met at the Statler and dicted Landriscina tes- brief opposing Appel- 

walked to a park where tifying that the Union lant's Petition for 

Landriscina gave Levin $10,000 check was cashed on Feb. Certiorari admitted that 

(Tr. 17, 19-20, 22). 13 and that Landriscina Landriscina testified 
did not receive the incorrectly that he gave 
$35,000 until Feb. 13 Levin $10,000 on Feb. 12. 
(Tr. 197, 224).2/ 


1/ The Government could find no records showing that Levin stayed at the Congressional 
Hotel on February 10, though they did find records of his stay there on Feb. 15-17. 


2/ The Union check (Petitioner's Exhibit 1) shows that the check was cashed on 
February 13. 


12:00 p.m. - Levin tele- 
phoned Landriscina and 


asked to meet again at 
the Statler. They met 
and Levin returned the 
money and asked for 
smaller denominations 
(Tr. 22). 

12:45-1:00 p.m. - They 
met and Landriscina gave 
Levin $10,000 in $20 
bills (Tr. 23-25). They 
arranged to meet at the 
Statler at 5:00 p.m. on 
February 13 (Tr. 25). 
They had no contact or 
communication from this 
time until their meeting 
on Feb. 13 (Tr. 25). 


February 13, 1959 - Washington 


At 5:00 p.m. Landriscina met 


Both Olsen and Ashby 


Levin-at the Statler as ar- 
ranged the day before. 
walked to the same park am 
Landriscina gave Levin 
$25,000 in $20 bills (fr. 
25-26). 


They 


testified that the————— 


check for $35,000 was 
cashed by Olsen on 
Feb. 13. Ashby tes- 
tified that he gave 
part of the money to 
Landriscina, who later 
returned it. Ashby 
claims that he went to 
the National. Savings 
and Trust Co. and 


The Government had in its 


possession at the time of 


the criminal trial a check 
for $35,000 drawn on the 
Riggs National Bank on 
Feb. 13 to replenish its 
supply of $1,000 bills 
(Petitioner's Exhibit 2). 
This information was not 
disclosed to Appellant un- 
til the habeas corpus pro- 
ceeding. Nor did the 


changed the thirty-five 
$1,000 bills into 1,750 
$20 bills (Tr. 224, 254, 
255, 259). 


Government disclose the state- 
ment by Benjamin B. McCeney, 
Assistant Treasurer of the 
National Savings and Trust Co., 
that neither he nor Hunter 
Hooper, Executive Assistant at 
the Bank, recall the changing 

of the $1,000 bills into $20 
bills (Government's Exhibit 4). 
Hooper testified at the Habeas 
Corpus proceeding that it would 
be impossible for the changing 
to occur without his knowledge 
unless the procedures of the 
Bank had been violated (H.C. 

Tr. 64, 70-71, 128). This in- 
formation would have been : 
available to the trial court i 
but for the Government's ; 
failure to disclose the Riggs 
check and the McCeney state- 
ment. Appellant's counsel, 

Mr. Jacob Stein, filed two 
pre-trial motions for discovery 
which were opposed by the Govern- 
ment and denied by the Court. 
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Thus, the newly discovered evidence Hemonstrates 
that none of the events described by Landrikeina could 
have taken place on February 12 and that the changing of 
the bills could not have taken place on either day unless 


the rules of the bank had been violated. This information 


would have been before the trial court and would have com- 
pelled a verdict in favor of Appellant, but) for the Govern- 
ment's suppression of the Riggs check and the McCeney state- 
The Findings of Fact proposed by daureed for Levin 
at the Habeas Corpus hearing are based on the above analysis. 
They are attached to this brief as Exhibit A. The Findings 
| 


which the court below actually made are attached as Exhibit 


B. 


STATUTES INVOLVED 
The Constitutional and statutory provisions involved 


are set out in the Appendix. 
| 


STATEMENT OF POINTS 


1. The Court erred in stating that Appellant, Peti- 


tioner in the Court below, is not in custody. 
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2. The Court erred in failing to find that the 


admission by the Solicitor General as to the falsity of 


key testimony of a Government witness was newly discovered 


evidence. 

3. The Court erred in failing to find that the 
Riggs check, the McCeney statement, and the recollections 
of Hooper and McCeney are significant and compelling dis- 
coveries. 

4. The Court erred in failing to find that the 
record supports the contention that the Government sup- 
pressed evidence. 

5. The Court erred in dismissing the petition for 
Writ of Habeas Corpus. 


Court erred in refusing to grant a new trial. 


SUMMARY OF THE ARGUMENT 
1. The admission of the Solicitor General, the Riggs 
check, and the McCeney statement constitute newly discovered 
evidence of ai significant and compelling nature. This evidence 
establishes conclusively that the events leading up to and 
comprising the alleged act of larceny by trick could not have 


happened in the way that Landriscina described. Speculation 
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about other ways in which the payment could have been 
made or other times at which meetings might have taken 
place cannot provide the basis for aceraniine a criminal 
conviction. Appellant should be granted 4 new trial on 
either of two grounds: newly discovered evidence pur- 


suant to 18 U.S.C. Rule 33 or use of perjured testimony 


by the prosecution pursuant to 28 U.S.C. § 2255. 


2. Appellant is presently in custody on bond as 
the result of a conviction which the Government obtained 
by suppressing evidence crucial to his case. This evi- 
dence was in the possession of the Governnent at the time 
of the criminal trial but no disclosure was made to Ap- 
pellant's counsel. The failure to disclose is incredible 
in the light of the fact that Appellant's counsel made two 


motions for discovery and that the prosecution must have 
known the importance of the evidence in that it conclusively 
establishes the falsity of Landriscina's testimony. This 
breach of duty and knowing use of perjured testimony in 
violation of Appellant's right to due process of law is 


more than sufficient to justify the grant) of a writ of 


habeas corpus. 
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ARGUMENT 


THE ADMISSION OF THE SOLICITOR GENERAL, THE RIGGS 
CHECK, AND THE McCENEY STATEMENT CONSTITUTE NEWLY 
DISCOVERED EVIDENCE OF A SIGNIFICANT AND COMPELLING 
NATURE WHICH REQUIRES, IN THE INTEREST OF JUSTICE, 
THAT APPELLANT BE GRANTED A NEW TRIAL. 

We submit that had the newly discovered evidence 
which the Government concealed from Levin's counsel been 
before the trial court a directed verdict would have been 
required. 

The suggestion of the trial court in its findings 
that the jury in the criminal case passed on the issues 
presented here on habeas corpus is, we think, completely 
untenable. The court found that.the Government admission 
is not newly discovered evidence because there had been 


conflicting testimony at the criminal trial level on the 


issue of date of payment. This reasoning is curious. 


Previously it’ was possible to believe -- indeed, it appears 


that the jury did believe -- that Landriscina was telling 

the truth about making the payments on February 12 and 13. 

The Government admission is decisive. It removes the issue 
from the realm of jury discretion and evaluation of credibility 


of witnesses. 
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The Riggs check and the McCeney statement demonstrate 
that Landriscina's testimony -- with all of its elaborate 
detail about meetings in parks and scchanges of thousand 
dollar bills and twenty dollar bills -- is false. These 
two items are important in themselves and;also in that they 
led to additional evidence which further substantiates the 
conclusion that the payment as described by Landriscina and 
Ashby never took place. Had the McCeney statement and the 


| 
Riggs check been disclosed to counsel for Appellant during 


the criminal trial, he would have interviewed McCeney and 
Hooper and would have found that the changing of the thousand 
dollar bills could not have occurred without Hooper's knowledge 


| 
| 
unless the procedures of the bank were violated. If presented 


with this evidence, the jury would not have believed Landriscina 


and Appellant would never have been convicted. 

The finding of the trial court that the falsehoods in 
Landriscina's testimony as to the date pe manner of payment 
do not matter is equally untenable. what) the trial court is 
doing in so finding is to rely upon the possibility that there 


could have been meetings entirely different from the ones 


testified to by Landriscina. Such speculations cannot be 
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indulged even in a civil trial and certainly not in the 


face of the presumption that a man is innocent unless 


proved guilty beyond all reasonable doubt. 


The decision of the court below should be reversed 

and Appellant should be granted a new trial. The grounds 
for granting a new trial are either newly discovered evidence 
pursuant to 18 U.S.C. Rule 33, or use of perjured testimony 
by the prosecution pursuant to 28 U.S.C. § 2255. A new trial 
can be obtained under § 2255 in either of two ways. The first 
is to show knowing and wilful use of perjured testimony by the 
prosecution. In this event the significance of the perjured 
testimony need not be very great to support the grant of a 
new trial. The second way is to concentrate on the signifi- 
cance of the undisclosed evidence which demonstrates the tes- 
timony to be perjured. In this event it is sufficient to show 
that the prosecution was merely negligent in its failure to 
disclose. This view of § 2255 was enunciated as follows in 
Kyle v. United States, 297 F.2d 507, 514 (2d Cir. 1961): 

"| 6. the standard of how serious the probable 

effect of an act or omission at a criminal trial 

must be in order to obtain the reversal or, where 


other requirements are met, the vacating of a 
sentence, is in some degree a function of the 
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gravity of the act or omission; the strictness 


of the application of the harmless error standard 
seems somewhat to vary, and its reciprocal, the 
required showing of prejudice, to vary inversely, 
with the degree to which the conduct of the trial 
has violated basic concepts of fair play." 


Significance of the newly discovered evidence is the 


only relevant factor when proceeding for a new trial under 


Rule 33 as this is a direct rather than collateral attack 
upon the judgment. United States v. West, 170 F. Supp. 200 
(N.D. Ohio 1959), affirmed 274 F.2d 885 (6th Cir. 1960). We 
believe that both grounds are available to the Court as it 
is clear that the prosecution knew that the testimony of 

| 


Landriscina was perjured and that the testimony was crucial 


to Appellant's case but chose to use that testimony to obtain 


a conviction and to conceal documents (i.e., the Riggs check 
i 


and the McCeney statement) which conclusively prove the falsity 
| 


| 
of that testimony. 

| 
SINCE APPELLANT IS PRESENTLY IN CUSTODY ON BOND AS THE 
RESULT OF A CONVICTION WHICH THE GOVERNMENT OBTAINED BY 
SUPPRESSING EVIDENCE CRUCIAL TO APPELLANT 'S CASE AND 
KNOWINGLY SEEKING THE CONVICTION ON THE BASIS OF PERJURED 
TESTIMONY, JUSTICE COMPELS THE GRANT OF A WRIT OF HABEAS 
CORPUS. | 


The trial court stated in its findings that Appellant 
is not in custody but on bond. We do not think this was the 
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ground for dismissal of the writ. However, if it was, 
it is clearly in error. Jones v. Cunningham, 371 U.S. 
236 (1963), holds that the term "custody'' as used in 28 
U.S.C. § 2241 includes any kind of custody and is not 
limited to physical custody. In Jones the applicant for 
habeas corpus was on parole which the Court held involved 
restraint on liberty. The Court pointed out that the 
parolee may be imprisoned at any time if he violates 
parole. Appellant may likewise be imprisoned at any 
time because the bondsman may surrender him. He does 
not have to perform some affirmative act, as in the case 
of parole, which may cause his imprisonment. Thus, Ap- 
pellant is in custody within the.meaning of 28 U.S.C. § 2241. 
The Riggs check and the McCeney statement were in the 
Government files at the time of the criminal trial. Despite 
two motions for discovery made by Appellant's counsel, the 
Government refused to disclose these documents, terming Ap- 
pellant's attempt a "fishing expedition." 
The prosecution must have been aware that these docu- 


ments were crucial to Appellant's case and that they conclu- 


sively established the falsity of Landriscina's testimony. 
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Yet the prosecution concealed these documents and obtained 
the conviction on the basis of this testimony which they 
knew to be perjured. 


The dictates of the law are clear in this instance. 


Habeas corpus is required by the record under the authority 


of Napue v. Illinois, 360 U.S. 264 (1959). The only dif- 


ference between Napue and the case at Bar is| that in the 


| 
former the falsity of the Government witness was with respect 


| 
to a collateral matter whereas in Appellant's case the false 


| 
testimony goes to the heart of the evidence adduced against 
| 


Appellant. 


In Napue Chief Justice Warren, speaking for a unanimous 
| 
Court, stated: 


"The principle that a State may not knowingly 
use false evidence, including false testimony, 
to obtain a tainted conviction, implicit in any 
concept of ordered liberty, does not cease to 
apply merely because the false testimony goes 
only to the credibility of the wakneee (360 
U.S. at 269.) 
| 
How much more obvious it is that the principle applies when 


the false testimony goes directly to the guilt or innocence 
| 


of the accused. 


We submit that in a case like this where there is so 


much evidence that discredits the character: of the Government 's 
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key witness, where the story fabricated by that witness 


is so inherently improbable and stands completely uncor- 


roborated, and where the Government has in its possession 


documents which repudiate the testimony of that witness, 

it was the duty of the Government to make the admission 
which was later made by the Solicitor General and to disclose 
the documents which Appellant later obtained by subpoena. 
Instead of performing this duty, the Government concealed 

the documents which demonstrate the falsity of the testimony 
of its key witness and used that testimony to obtain a con- 
viction. This breach of duty and violation of Appellant's 
right to due process of law is more than sufficient to 


justify the grant of a writ of habeas corpus. 


3 O50: 
CONCLUS LON 


Perhaps it is not the function of counsel in this 
Court to speculate as to what probably happened. But it 
is tempting to try. At the outset Landriscina, Olsen and 


Ashby were faced with the distressing fact that the Govern- 


ment had discovered that they had enbezzied $35,000.00 which 
they received in $1,000.00 bills. Some plan had to be evolved 
which would enable them to keep the $35,000.00 and also to 
obtain the advantage which paid off so handsome ly in the case 
of Landriscina of Government clemency as a reward for turning 
State's evidence. They selected Levin ana osia him $17,500.00 
in Union funds as a retainer. | 

They then testified at the trial that this $17,500.00 
was not in fact payment for Levin's legal services but was 


a payment for his services in the criminal conspiracy. Such 


| 
a payment would be necessary under the conspiracy agreement 


because the whole $35,000.00 was supposed to be utilized in 
the bribery operation. This part of the testimony is an ad- 
mission that they embezzled not $35,000.00 from the Union but 
$52,500.00. The reward for this plan was éxtraordinarily 


munificent. 
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Landriscina still has his job as President of 


the Brooklyn local of the Union and has been permitted 


to plead guilty to a minor offense. Olsen was given a 
suspended sentence and Ashby was never indicted at all. 

This seems an extraordinarily high price for the 
Government to pay for the shaky State's evidence turned 
in by the alleged accomplices who were witnesses for the 
prosecution. 

Because of the strange circumstances of this case, 
the complete absence of any basis in the record to sustain 
a conviction, and the deliberate concealment by the Govern- 
ment of evidence crucial to Appellant's case, we urge this 
Court to afford Appellant relief by reversing the trial 
court and granting either a writ of habeas corpus or a new 


trial. 


Respectfully submitted, 


1229 - 19th Street, N.W. 
Washington, D.C. 20036 


Attorney for Appellant 
O£ counsel: 
ARNOLD, FORTAS & PORTER 
1229 - 19th Street, N.W. 
Washington, D.C. 20036 


August 30, 1965 


APPENDIX 


UNITED STATES CONSTITUTION 


Amendment V 


No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on’ a presentment or 
indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the) Militia, when in 
actual service in time of War or public danger; nor 
shall any person be subject for the| same offence to be 
twice put in jeopardy of life or limb; nor shall be 
compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property 
be taken for public use, without just compensation. 


UNITED STATES CODE 


Title 18 Rule 33 


| 
The court may grant a new trial to a defendant if 
required in the interest of justice. If trial was by 
the court without a jury the court may vacate the 
judgment if entered, take additional testimony and 
direct the entry of a new judgment.) A motion for a 
new trial based on the ground of newly discovered 
evidence may be made only before or within two years 
after final judgment, but if an appeal is pending the 
court may grant the motion only on remand of the case. 
A motion for a new trial based on any other grounds 
shall be made within 5 days after verdict or finding 
of guilty or within such further tine as the court may 


fix during the 5-day period. 


Title 28 § 1651(a) 


The Supreme Court and all courts established by Act 

of Congress may issue all writs necessary or appropriate 
in aid of their respective jurisdictions and agreeable 
to the usages and principles of law. 


Title 28 § 2241 


(a) Writs of habeas corpus may be granted by the Supreme 
Court, any justice thereof, the district courts and any 
circuit judge within their respective jurisdictions. The 
order of a circuit judge shall be entered in the records 
of the district court of the district wherein the re- 
straint complained of is had. 

(b) The Supreme Court, any justice thereof, and any 
circuit judge may decline to entertain an application 

for a writ of habeas corpus and may transfer the 
application for hearing and determination to the district 
court having jurisdiction to entertain it. 

(c) The writ of habeas corpus shall not extend to a 
prisoner unless - 

(1) He is in custody under or by color of the 
authority of the United States or is committed for 
trial before some court thereof; or 

(2) He is in custody for an act done or omitted 
in pursuance of an Act of Congress, or an order, 
process, judgment or decree of a court or judge of 
the United States; or 

(3) He is in custody in violation of the Constitution 
or laws or treaties of the United States; or 

(4) He, being a citizen of a foreign state and 
domiciled therein is in custody for an act done or 
omitted under any alleged right, title, authority, 
privilege, protection, or exemption claimed under 
the commission, order or sanction of any foreign 
state, or under color thereof, the validity and 
effect of which depend the law of nations; or 

(5) It is necessary to bring him into court to 
testify or for trial. 


Title 28 § 2255 


A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right 

to be released upon the ground that the sentence 
was imposed in violation of the Constitution or laws 
of the United States, or that the court was without 
jurisdiction to impose such sentence, or that the 
sentence was in excess of the maximum authorized by 
law, or is otherwise subject to collateral attack, 
may move the court which imposed the sentence to 
vacate, set aside or correct the sentence. 


A motion for such relief may be made at any time. 
| 


Unless the motion and the files and records of the 

case conclusively show that the prisoner is entitled 

to no relief, the court shall cause notice thereof to 

be served upon the United States attorney, grant a 

prompt hearing thereon, determine the issues and make 
findings of fact and conclusions of law with respect 
thereto. If the court finds that the judgment was 

rendered without jurisdiction, or that the sentence 

imposed was not authorized by law or otherwise open to 
collateral attack, or that there has been such a denial 

or infringement of the constitutional rights of the 
prisoner as to render the judgment vulnerable to collateral 
attack, the court shall vacate and set the judgment aside 
and shall discharge the prisoner or resentence him or grant 
a new trial or correct the sentence as may appear appro- 
priate. 


A court may entertain and determine such motion without 
requiring the production of the prisoner at the hearing. 


The sentencing court shall not be required to entertain 
a second or successive motion for similar relief on be- 
half of the same prisoner. 


An appeal may be taken to the court of appeals from the 
order entered on the motion as from a final judgment on 
application for a writ of habeas corpus. 
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An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief 
by motion pursuant to this section, shall not be 
entertained if it appears that the applicant has 
failed to apply for relief, by motion, to the court 
which sentenced him, or that such court has denied 
him relief, unless it also appears that the remedy 
by motion is inadequate or ineffective to test the 
legality of his detention. 
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In The 
UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


Milton M. Levin, 


Petitioner 


v. Habeas Corpus No. 95-65 


Nicholas deB. Katzenbach, 


Respondent. 
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FINDINGS OF FACT AND CONCLUSIONS’ OF LAW 
| 
ae 
I. EINDINGS OF FACT 
| 


A. Findings of Fact as to the Government's 
Admission that Landriscina Incorrectly | 
Testified that he Made the First) Payment 


to Petitioner on February 12, 1959 


1. On May 10, 1963, the petitioner, Milton M. 
- | 


Levin, 2 New York attorney, was convicted in. the United 


States District Court for the District of Columbia, 


if . 


Criminal No. 913-62, of larceny by trick. 


‘Om June 21, 


1963, the petitioner was sentenced £0 “serve a prison 


- term of six months to two years. 


i/ In making these findings the Court takes judicial notice 
of the transcript and complete record, including pre-trial 
motions, memoranda, and orders, in that eriminal proceeding. 
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2. The testimony on which Bet inlones| was convicted 
was for the most part that of alleged accomplices. The 
principal witness against petitioner was the president of 
the Brooklyn, New York Local of the Baker and Confectionery 


Workers’ International Union, James Landriscina. Landriscina 


testified that early in January, 1959, at a meeting in 


New York petitioner agreed to "fix" Judge Hart of the 
| 


District Court and the jury in a trial in which James G. 


| 
Cross, president of the International Union, was charged 


with perjury. Landriscina testified that petitioner told 
him he could bribe the judge and jury for the sum of 
$35,000. (Tr. 6). Arrangements were made at the January 
meeting, according to Landriscina, to meet Cross in 
Washington in pursuance of the conspiracy to bribe. (Tr. 8). 
3. Petitioner testified that he met with Landriscina 
in New York early in January. But petitioner said that the 
pURPCRS of the meeting was to discuss retaining him as 
additional counsel in the trial of Cross and, perhaps, as 
a lobbyist (Tr. 668, 670-72, 678-80, 773-7 76). 
he Landriscina testified, and petitioner also, that 
; eSeieioder met Cross and Landriscina at dijiner at Gusti' s 
Restaurant in Washington on February 4, 1959. Petitioner 
. stated that the discussion at this meneing related solely to 
his employment as counsel for the Union. However, 
Landriscina testified that Petitioner offered to: “ris” 


Cross' trial before Judge Hart for the sume of $35,000. 
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Landriscina testified that Cross then said Ihe wanted to 
get his wife's consent to the payment. (te. 9-13). 

5. Landriscina testified that there was a second 
meeting on February 5, 1959, at which Cross agreed to pay 
the $35,000 to petitioner to enable him to bribe the 
judge and jury in the perjury trial against Cross (Tr. 12, 
14). Petitioner denied that a second meeting on February 5, 
ever took place. (Tr. 679). | 

6. Landriscina testified that on the morning of 


Tuesday, February 10, 1959, petitioner telephoned him from 
| 


the Congressional Hotel in Washington. Landriscina testified 
that as a result of the telephone call they met in 
petitioner's room and petitioner said he must have $10,000 © 
at once (Tr. 15-16). | 
7. Landriscina testified that on Wednesday evening, 
February 11, 1959, he telephoned petitioner at the Congres- 


sional Hotel and arranged a meeting for the next day, 


S | 
February 12, 1959, at the Statler Hotel, at which time 


he promised to bring $10,000 to deliver to petitioner 


(Tr. 17-19). | 


8. Landriscina testified that on Thursday, February 12, 
1959, between 11:00 and 11:30 a.m., he met; petitioner at 

‘the Statler Hotel. He said they walked to|a nearby park and, 
while seated on a bench, Landriscina gave petitioner an . 


envelope containing ten $1,000 bills. (Tr. 19-20, 22). . 
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9. Landriscina testified that petitioner telephoned 
him at 12:00 noon on that same day, Thursday, February 12, 
1959, and asked Landriscina to meet petitioner again at the 
Statler. Landriscina said that they met shortly afterwards 
and petitioner returned the money to Landriscina and asked 
for smaller denominations. (Tr. 22-23). 

10. Landriscina testified that between 12:45 and 
1 p.m., he and petitioner met again at the Statler Hotel, 
for the third time that day, Thursday, February 12, 1959. 
Lanériscina testified that at this time he gave the petitioner 
$10,000 in $20 bills in place of the ten $1,000 bills given 
to petitioner that morning. (Tr. 24-25). It was at this 
meeting, Landriscina testified, that he and petitioner 
arranged to meet in front of the Statler Hotel at 5:00 p.m. 
the next day, Friday, February 13, 1959. Landriscina 
testified that he and petitioner had no contact or communica- 
tion between this meeting on February 12th and the next 
meeting at the Statler Hotel at 5:00 p.m. on Friday, 
February 13, 1959. (Tr. 25). 


11. On February 13, 1959, at 5:00 p.m., Landriscina 


testified, he again met petitioner at the Statler Hotel; 


they again walked to the same park; and Landriscina gave 


' petitioner $25,000 in $20 bills (Tr. 25-26). 


-5- 


12. The government presented two witnesses through 
whom it attempted to show how Landriscina obtained the $35,000 
which he testified that he paid to petitioner. These were 
Peter H. Olson, Secretary-Treasurer of the International 
Union, and Richard E. Ashby, Comptroller of the Union. 

Their testimony contradicted Landriscina's testimony that 
he made a payment to the veeivionec ta Payruary 22eb 


They both testified that the checl. was cashed by Olson on 


February 13th (Tr. 197, 224). Ashby testified that he 

first received the money from Olson on the 13th and paid 

part of it to Landriscina. Ashby testified that later the 
same day he got the money back from Lenérigcina, and, sometime 
between 11:30 a.m. and 12 noon, went to the National Savings 


and Trust Company and changed the entire amount into 
| 


$20 bills. (Tr. 224, 254, 255, 259). 

13. Government Exhibit 5 in the afdrementioned 
criminal proceedings (Petitioner's Exhibit 1 in the present 
habeas corpus proceedings) is a photostatic copy of the 
$35,000 cancelled check identified by Olson as the source 
of the money paid to Landriscina, which Landriscina in 


turn testified that he paid to petitioner, There was no 


other evidence in the case of the source of the money which 


Landriscina testified that he received from Olson and paid 
to petitioner. The stamp on the check shows that it was 
cashed on February 13, 1959. Therefore, the evidence of 
record does not show any possibility of a payment by 


Landriscina to petitioner on February 12, 1959. Considering 


only the evidence of record, it is not possible that such 


& payment took place. 
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14. Nevertheless, in his summation to the jury, 
Government counsel emphasized Landriscina's testimony of 
a payment to the petitioner of $10,000 on February 12th, 
1959, and a second payment of $25,000 on February 13, 1959, 
and urged the acceptance of this testimony to the jury. 
(Tr. Arg. 10, 11; Exhibit A attached to the Petition For 
Habeas Corpus). 

15. On the basis of Landriscina's testimony and 
of the Government's pesition in the case, the Court 
instructed the jury, in part, as follows: 


"To constitute grand larceny under the law, 
the amount involved must be at least $100 or more, 
The charge in this case mentions the money involved 


as $35,000. There is testimony by Mr. Landriscina 


to the effect that $10,000 of this mozey was 

turned over to the defendant on one day and $25,000 
the next day. On the other hand, some other witnesses 
testified that all the money that was turned over 

to Mr. Landriscina was received by him on one day, 
namely, February 13th, $10,000 at one time and 

$25,000 at a different time during the same day. 

Of course, as I have already told you, Mr. Levin, the 
defendant, denies the receipt of any of this $35,000. 


"Now, you are told this, it would be sufficient 
to convict, for the government to prove beyond a 
reasonable doubt that either of these sums were turned 
over to the defendant, since each was over $100, 
‘provided you find that the charge is otherwise 
established beyond a reasonable doubt." 
(Tr. 1064-1065) (emphasis added). 


Airey : r ath a ee 


oe 


The Newly Discovered Evidence 
| 
16. The Solicitor General has now admitted that 
Landriscina’s testimony that he made a payment to petitioner 
on February 12, 1959 is incorrect. In his Opposition to 
the Petition for Certiorari (which petition was filed after 
petitioner's conviction was affirmed by the United States 
Court of Appeals for the District of Columbia) the Solicitor 
General says: 
“Tandriscina testified, apparently ickoeeeseig, 


that he made the first payment of $10,000 on 
February 12." (emphasis added). 


17. Had the Government made this concession at the 
trial, the Court would not have facteacted che jury that 
they might find that Landriscina made a first payment to 
the petitioner on February 12th and a second payment on 


February 13th. Indeed, the Court would have been compelled 


‘ | 
to instruct the jury thet the Government had failed to 
| 


establish its burden of proof with respect to the 

allegation of any payment to the petitioner on February 12th. 
18. The effect of the admission would have gone 

further and iculd have conclusively established, that 

there could have teen no payment to petitioner either on 


February 12th, or on February 13th. This is because the 


Ps . | 
record shows that if the meeting on the 12th did not take 
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place there is no possibility that the alleged meeting 

oa the 13th occurred. Landriscina testified that it was 

on February 12th that he arranged to meet petitioner at the 
Statler Hotel on February 13th to receive the remaining 
$25,000. 

Landriscina also testified that he did not see 
petitioner or have any contact with him between the two 
meetings. Therefore, in the absence of a meeting on 
February 12th, petitioner would have had no knowledge of 
where to go to meet Landriscina the next day (Tr. 18, 19, 
24, 25). There is thus no evidence in the record to show 
when, where, or how the alleged February 13th meeting was 
arranged. The only testimony that would have provided such 


evidence has been conceded by the Goverment to be “incorrect." 


Findings As To Previously Undisclosed Evidence 

19. In March, 1961, the Govermment obtained, and had 
in its possession at the time of the criminal trial of the 
petitioner (H.C. Tr. 212-213), a check for $35,000 drawn 
by the National Savings and Trust Company, against its 
account in the Riggs National Bank, on February 13, 1959. 
Mr. Hunter Hooper, the Executive Assistant at the National 
Savings and Trust Company, testified in the present habeas 
corpus proceeding that this check had been drawn by him 


on February 13, 1959, to replenish his bank's supply 


of $1,000 bills which had been reduced when the bank had, 
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that same day, February 13, 1959, cashed the $35,000 check 
of the International Bakery and Confectionery Workers’ 
Union for Peter H. Olson, the Secretary-Treasurer of the 
Union. (H.C. Tr. 56°57). Mr. Hooper was Leasonnibie for 
keeping an account of and maintaining the banks supply of 
large currency bills. (H.C. Tr. 50-51). | 
20. Mr. Hooper testified that.the Riggs check 
(Petitioner's Exhibit 2) would not have bedn drawn if 
Mr. Ashby, or anyone, had returned to the National Savings 
and Trust Company the thirty-five $1,000 bills paid out to 
Mr. Olson the same day (H.C. Tr. 59). in Hooper testified 
that the $1,000 bills were not, to his knowledge, returned to 
the bank that day, or at any time in the near future, 
(H.R. Tr. 59). Mr. Hooper also testified that it was 
impossible for the thirty-five $1,000 bills to have been 


brought back to the bank and changed into $20 bills without 


his knowledge, unless the rules and normal procedures of 
the bank had been disobeyed by the bank's tellers 
(H.C. Tr. 64, 70-71, 129). | 

21. Mr. Benjamin B. MeCeney, the Assistant Treasurer 
of the National Savings and Trust Company, testified in the 
present habeas corpus proceeding that, to his knowledge 
based on his official position of the bank and his supervision 
of the tellers, the thirty-five $1,000 bills paid to Mr. 


Olson on February 13, 1959, were not returned to the bank 


on that day or any reasonable time thereafter (H.R. Tr. 134-136). 
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22. The Government obtained in September, 1962, 


and had in its possession at the time of the criminal trial 


of the petitioner (H.C. Tr. 194, 198, 214), a written 
statement signed by Mr. McCeney in which McCeney stated 


that: 


"J hereby recall Mr. Olson coming in with a 
$35,000 check, dated February 13, 1959 to be 
cashed but I do not recall a telephone call from 
Mr. Olson to arrange the cashing of this check. 
Mr. Olson came in and I took him to Mr. Hooper, 
who, at that time, was running one of the savings 
windows and handling the large cash, to cash this 
check which he did in thousand dollar bills. I 
do not recall Mr. Ashby coming in to change the 
thousand dollar bills to smaller ones. If he did 
I would have taken him back to Mr. Hooper because 
he was handling the large bills. Mr. Hooper says 
he does not recall cashing this money into smaller 


bills ithat day. Our auditors checked the records 
for teller sheets of Mr. Hooper for February 13, 
1959 and could not locate them as it is our policy 
to keep our sheets not later than two years. It 
is my understanding from the auditors that we do 
have the 1960 teller sheets in our files." 
(emphasis added) (Government Exhibit 4 in the 
present habeas corpus proceeding.) 

23. The Government failed to disclose to the attorney 
who was representing the petitioner in the aforementioned 
criminal prosecution either of the aforementioned items of 
evidence, the Riggs check (Petitioner's Exhibit 2), or 
the McCeney statement (Government Exhibit 4 in the present 
habeas corpus proceeding). Moreover, pretrial motions filed 


by the defense attorney on January 11, 1963, about three and 


-1ll- 


one half months prior to the commencement of the criminal 
trial, which should have produced the above two items and 
the information contained therein, were eproned by the 
Government and denied by the Court. (Defendant's Motion 
for Discovery and Inspection Under Rule 16 of the Federal 
Rules of Criminal Procedure, January 11, 1963; Defendant's 
Motion for Bill of Particulars, January os 1963; Government's 
Answer and Opposition to Defendant Levin's Motion for 
Discovery and Inspection, January 22, 1963; Government's 
Answer and Opposition to Motion for Bill of Particulars, 
January 22, 1963; Order of Judge Sirica, [eee 28, 1963). 
24. Mr. Jacob Stein, the attorney who defended the 
petitioner in the aforementioned criminal | prosecution, 
testified in the present habeas corpus proceeding that he 
did not see the Riggs cneck prior to or during the criminal 
trial, and did not beccme aware of its existence. (H.C. 
Tr. 172-173, 183). He further testified thet he had been 
informed by the bank officials that any bank records per- 
taining to transactions involving large bills had been 
destroyed (H.C. Tr. 179, 190). 


25. The Government thus failed and’ refused to 


Gisclose to the defense attorney, and the defense attorney 
| 
never became aware of, the Riggs check and the McCeney 


| 
statement, two items of evidence which establish: 
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(a) That the thirty-five $1,000 bills were 
not exchanged into $20 bills at the National Savings and 
Trust Company on February 13, 1959, as testified by Ashby 
and Landriscina; 

(b) That Ashby and Landriscina were therefore 
perjuring themselves; 

(c) That petitioner could not have been paid 
$35,000 in $20 bills on February 13, 1959; 

(d) That petitioner was innocent of the criminal 
charges. 

26. The defense attorney's failure to discover the 
Riggs check and the McCeney statement cut him off from an 
important lead through which he could have discovered the 
testimony of Hooper and McCeney brought out in the present 
habeas corpus proceeding. This testimony has the same 


effects described in Finding 24, supra. 


IL. CONCLUSIONS OF LAW 
1. The petitioner is entitled to a writ of habeas 
corpus; and to an order directing that his conviction be 


set aside, that the indictment against him be dismissed, 


and that he; be released from custody, bond, and restriction 


of any kind. 
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The conviction of the petitioner was based, at best, 


on the inconsistent and suspect testimony of persons who 


admitted to participating in a conspiracy to wrongfully 
take Union funds and to bribe a judge and jury. In 
addition, Landriscina had admitted to participating in a 


conspiracy to commit perjury in the trial of James Cross, 


president of the Bakery and Confectionery Workers' 


International Union. (United States v. James G. Cross, 
Crim. No. 914-62, Apr. 4-5, 1963, Tr. 37). 

2. It has now been disclosed Bat ene Government, 
| 
following the conviction of the petitioner on the basis 
of such testimony, has conceded that key testimony of 
the principal witness, Landriscina, eeoee by the Government 
of the criminal trial and accepted by the Court as the basis 
for an instruction to the jury, was incorrect. In addition, 
it has been disclosed that the Cdveranent failed and 
refused to disclose to the attorney representing the 
petitioner in the criminal proceeding two items of evidence, 
the Riges check (Petitioner's Exhibit 2) and the McCeney 
statement (Government Exhibit 4 in the present habeas 
corpus proceeding). 

3. In these circumstances, the donelecion must be 
set aside. First, the new matters now disclosed make it 
evident that the series of events testified to in the record, 


and on the basis of which the petitioner was convicted, 
| 


-14- 


could not possibly have taken place. As the Govermment 
now has conceded, Landriscina could not have paid petitioner 


$10,000 on February 12, 1959, as he testified. Without the 


meeting of February 12, 1959, there is nothing in the record 


to support the allegations that there was a meeting and 
payment on February 13, 1959. Moreover, the Riggs check 

and the testimony of the bank officials in connection 
therewith establish that the thirty-five $1,000 bills allegedly 
withérawn froa the National Savings and Trust Company to 

pay to petitioner could not have been exchanged at the bank 
for $20 bills on February 13, 1959, as Landriscina and Ashby 
testified. It cannot be suggested that Landriscina may 

have been confused about the dates; or that the meeting of 
February 13th was arranged at another time and place than 
those testified to by Landriscina; or that the $1,000 bills 
were exchanged for $20 bills at some other bank than that 
testified to by Ashby. The testimony and the evidence 
cannot be rewritten to support the conviction, and the 
series of events cannot be recreated on the basis of events 
which might have happened but concerning which there is no 
testimony or evidence. The conviction can be sustained, if 
at all, only on the basis of the record as it now stands. 
And that record does not support the conviction in light 


of the disclosures made in this habeas corpus proceeding. 
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4. The Court may not speculate on whether the jury 
relied upon or disregarded the testimony now conceded to 
| 
be incorrect. Empire Oil and Gas Corporation v. United 
States, 136 F. 2d 868. A conviction upon|perjured testinony 
may not stand and there is no obligation upon the petitioner 


to prove that the prosecutor knowingly used such testimony. 


United States v. West, 170 F. Supp. 200, 207, aff'd., 


274 F. 2d 885. | 
5. Moreover, even if the Government's adnission as 
to the incorrectness of Landriscina's testimony did not 
require an acquittal, and even if the Riggs check and the 
| 
testimony of the bank officials in connection therewith did 
not conclusively establish that the $1,000 bills were not 
changed for $20 bills, there can be no question that these matters 
would have influenced the jury, Indeed, /it need not be 
showa that they would have influenced the jury; it is sufficient 
that these matters "would tend to exculpate" the petitioner. 
Ellis v. United States (United States Court of Appeals for 


the District of Columbia, No. 18,424, February 25, 1965). 


Respectfully subnitted, 


Thurman Arnold 
1229 Nineteenth Street, N. W. 
Washington, D.!C. 20036 


Attorney for Petitioner 


BRIEF IN SUPPORT 
; OF THE 
ABOVE FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Had the admission of that of the Solicitor General made 
to the effect that Landriscina'’s testimony about a payment 
to the petitioner on February 12, 1959 was incorrect, 
been before the jury, there would have no possibility of 
conviction for a payment on that day. This in itself would 
have been sufficient to grant habeas corpus because the 
Court permitted the jury in its instruction to find that 
there was such a payment. 

However, the effect of the admission goes further. 
If there was no payment on February 12, there could 
not have been a payment on February 13, 1959. This is 
because all of the alleged arrangements to meet the 
petitioner on February 13 at the Statler Hotel were according 
to Landriscina’s testimony made at the meeting on February 12th. 
There was no contact according to Landriscina between him 
and the petitioner between the meeting on February 12 and 
the meeting on February 13. Therefore, when the Solicitor 
General admits that there was no payment made on February 12th, 


there would have been no way of the petitioner's knowing where 


to go to meet Landriscina on February 13th. 
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In addition to this admission, there were two documents 
which Gia onacueaae attorney had in his bossession prior 
to the trial and did not disclose which would have led Mr. 
Stein to discover that it was highly improbable, that 
indeed it was probably impossible, that the 35 $1,000 bills 
had ever been changed into $20 bills and delivered to 
petitioner. These two documents consisted petitioner's 
Exhibit 2 and Government Exhibit 4 in habeas corpus hearing. 

Petitioner's Exhibit 2 is a check for'$35,000 drawn 
with the National Savings and Trust on Riggs National Bank. 
Mr. Hooper, who was responsible for keeping account of 
and maintaining the bank's supply of large bills (H.C. Tr. 


50-51), testified that this check has gone ion the Riggs Bank 


| 
to replace the 35 $1,000 bills which had been given to Mr. 
Olson when he cashed the Union's check for $35,000. And 
Mr. Hooper further testified that it was impossible that 


| 
the 35 $1,000 bills should have been brought back to the 


bank and changed into $20 bills without his knowledge. 


(H.C. Tr. 70-71, 129). 


| 
Mr. Stein who represented petitioner at the trial was 


misled into thinking that the bank had a récord of the 


numbers of $1,000 bills. He therefore went to see Mr. 

McCeney to question him with regard to tha eeaheue cies of 
the $35,000 check cashed on February 13. (u.c. Tr. 182). 
He learned that there was no record of the numbers of the 


bills and therefore abandoned the inquiry. (H.C. Tr. 179). 
| 


mae Be 


Had Mr. Stein,who was attorney for petitioner's trial, 
known of the check (H.C. Ex. 2) which Mr. Hooper had drawn 
on the Riggs Bank to replace the thirty-five $1,000 bills 
drawn out by Mr. Olson, it would have led him to discover 
Mr. Hooper's testimony. That testimony would have established, 
or at least strongly tended to prove, that the thousand dollar 
vills had never been changed into twenty dollar bills and 
returned to the National Savings and Trust Company on the 
13th of February. 

And even more important was the concealment of Govern- 
ment's Exhibit 4 in the habeas corpus proceeding in which 
Mr. McCeney stated: 

“YT do not recall Mr. Ashby coming in to exchange 

the $1000 bills to smaller ones. If he did, I 

would have taken him back to Mr. Hooper because 

he was handling the large bills. Mr. Hooper said 

he does not recall changing this money into smaller 

bills." (Goverament Exhibit 4 in the present 

habeas corpus proceeding.) 

Had this document been available to Mr. Stein, it would 
have led to his discovery that Mr. Hooper's testimony that 
the very unusual transaction of exchanging thirty-five $1,000 
bills into 1,750 $26 bills could not have occurred without 
his knowledge unless the rules and procedures of the bank 


had been disregarded. This testimony would have demolished 


the Government's case. 


Mr. Stein did what he could to uncover this evidence. 


He made a motion for discovery and inspection under Rule 16 
of the Federal Rules of Procedure. He asked for inspection 


of records and correspondence: 
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wis, se ObESABE. 4. Exes persons, firms, 
Organizations ané corporations, by ‘seizure or 
process in connection with the grand jury in- 
vestigation which resulted in this indictment, 
or otherwise in connection with this proceeding, 
and which are relevant to any matter alleged." 


The Government Opposed on the grounds that this was 2a 


"fishing expedition". The Government's opposition was sus- 


tained. As : result, the only document shown to the petitioner 
| 
before the trial was the $35,000 check cashed by. Olson, for 


which he received thirty-five $1,000 bills on February 13, 


1959. 
We have made the tabular analysis which follows, of the 


cestinony of the witnesses, both at the trial and at the 


habeas corpus proceeding, with respect to the meetings 


| 
between Landriscina and petitioner. We submit that this 


analysis establishes that Landriscina, the only witness 


to give direct testimony as to payments to petitioner, 


was guilty of perjury. 


= te , a oe agar 
Petitioner and Times and Places on Which They Were Made 


Feb. 10 Feb. 11 _ Feb. 12 
One Telephone Call ' One Telephone Call. Three Meetings. One Telephone 
an” one Meeting No Meeting Call 

Petitioner telephoned On Wednesday even- On Feb. 12 Landrisciramet Petitioner as On Feb. 13 at 5:00 P.M. 

Landriscina from the : ing Feb. 11 Land- arranged the day before at the Statler ~° LandrisCina testified he again 

Congressional Hotel _ rie cina telephoned Hotel between 11 and 11:30 A.M.. They met Petitioner at the Statler 

in Washington. | Petitioner at walked to a nearby park and while seated Hotel as. arrauged the day 

p : the Congressional on a bench LandriScina gave Petitioner an before. They agzin walked to 

As a result Landris¢eina Hotel and arranged envelope containing 10 $1,000 bills _ the same park and Landrischa gave 

went to Petftioner S$ - for meeting next (Tr. 19-20, 22). . Petitioner $25,090 in $20 bills 
room in the Congression~ gay (Feb. 12) at | -t (Tr. 25-26). | 

al Hotel and was told the Statler Hotel. At noon on the same day Petitioner tele- 
by Petitioner that he He promised to phoned Landriscina to meet again at the 
must have $10,000 at ‘bring $10,000 ' Statler. They met shortly afterwards. 
onte (Tr. 15-16). (Tr. 7-19). Petitioner returned the $1,000 bills to 
LandrisCim and asked for smaller denomina- 
tions (Tr. 22, 23). 


Between 12:45 and 1:00 P.M. Landriscina 
and Petitioner met at the Statler. 
' Landriscina gave Petitioner $10,000 in 
: $20 bills. At that time Landriscina 
| arranged to meet at the Statler at 5:00 
, PM the next day. Landriscina testified 
; that _he and Petitioner had no contact 
: between this meeting at the Statler at 
12:45 P.M. Feb. 12 and their meeting the 
next day (Feb. 13) at 5:00 P.M. i 


| 
' 
\ 
i 
} 
7 
! 
i 
i 


Comment: The above analysis shows that it would have been impossible for a meeting to occur on February 13, 

if, as the Solicitor General concedes, there had been no meeting on February 12. This is because, according to 

Leneriscina's testimony, the meeting on February 13 was arranged on February 12 and there was no contact between 
| Landriscina and the petitioner between the two meetings. Therefore, petitioner would not have known wnaere to go 
on February 13, if payment on February 12 had not occurred. 


e ‘ H 
é : 


BEST COPY AVAILABLE 
from the original bound volume 


£ Mr. unter Hooper, Executive Assistant 
pavines and Trust Company, Which 
h Landriscina and Ashby. 


ir. Hooper was responsible for keeping an account of 
aining the bank's supply of ivi) aiteceee bills 
rpus Tr. 50-51). He testified that on February 13, 
he drew a check on the Riggs National Bank to replace the 
thirty-five $1,000 bills which had been paid out to Mr. 
Olson. The check was ceshed on February 13. To the best of 
Mx. Hooper's knowledge, the $1,000 bills were never returned 
o the benk chat day. He further testified that changing 
rcty-iive $1,000 bills into 1,750 $20 bills would have been 
an unusual occurrence. No single teller would have had that 
many $1,000 bills. Had the rules and procedures of the bank 
been observed, it would have been impossible for such a 


transaction to have occurred without his knowledge. 


On cross-examination, the government elicited a statement 
| 


from Mc. Hooper that it would have been "possible" for this 


unusual occurrence to have taken place without his knowledge. 
On redirect examination, the following question was asked: 
| 

“If the routine procedures of the bank had been 

followed with respect to the cashing of -- the 

changing of 35 $1,000 bills into l, 750 $20 bills, 

if these procedures had been followed, would it 

have been possible for you to have known about it? 


"ye, Altshuler: I object to the question on the 
grounds -- 


"The Court: What was your answer? 


“THE WITNESS: I seid it would not have been pos- 
sible for me not to have known about it. 


| 
"The Court: I thought you testified on you: direct 
examination that other tellers could have done it? 
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"eas WITNESS: Well, they could have, but I would 
heave known about it, that's the point. I would have 
known about it. 


“The Court: Is taat all? 


ir, Arnold: That is all." 


Clson'’s Testimony Which Contradicts Landriscina 
{Olson was Secretary-Treasurer of the Union) 
February 13 
Cison cashed a check for $35,000 receiving 35 $1,000 
bills at the National Savings and Trust Company of February 13 
>. Olson was shown the check for $35,000 drawn 
m account (Government's No. 5 in the File Record; 
No. 1, Habeas Corpus). He said that he had 


check on February 12 and cashed it on February 


As a result of a conversation with Cross he gave 
Landriscina on February 13, ten $1,000 bills. The other 25 
bills, he put back in the envelope and gave them to Mr. Ashby 


to return them to the safe (Tr. 198-99). 


Testimony of Ashby, Comptroller of the Union, 


Contradicting Landriscina. 
February 13 


Ashby testified that the $35,000 check drawn on the 
Union was cashed by Olson on February 13. Thirty-five $1,000 


bills were received and given to Ashby, who put them in the 
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safe. Later, ten $1,005 bills were taken out by Ashby and given 
| 
to Landriscina in Olson's presence. Later on the 13th, 


Lanéviscina brought back the ten $1,000 bills given to hin 
by Ashby and he seid the bills were too large. 

Ashby then took the 35 $1,000 bills tlo the National 
Savings and Trust Company and had then all changed to smaller 
bills. 

Ashby went back to the office and gave $10,000 in $20 


ills to Landriscina. He put the other $25,000 in $20 biils 
| 


he same afternoon, Landriscina came back and 
Ashby gave him the balance of $25,000 in $20 bills (Tr. 
224, 254, 255, 259). 
i 


COMMENT: This testimony shows that the check for 


chirty-five $1,000 bills was not cashed until the 13th. 


Apparently Landriscina, noting the date of February 12 on 


che check, thought it had been cashed on February 12. When 


wes proved to be in error, Ashby, in order to support 
Landriscina's story, had to testify that he gave $10,000 
in $20 bills to Landriscina in the morning and the balance 
in $20 bills in the afternoon. There is He rhyme or reason 
this conduct, as was testified to by Ashby. If Ashby 
changed the entire $35,000 into $20 bills in the morning, 
if he knew that petitioner wanted all jof it that day, 
didn't he bring it all at once? Ashby's testimony 
| 


obviously was perjured. | 
| 
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Testimony of Mr. Benjamin McCeney, Assistant 
Treasurer of the National Savings and Trust Company, 
Teken on Hearing of Habeas Corpus, Contradicting 


the Testimony of Both Landriscina and Ashby. 
Februcry 13 
MeCeney testified that to his knowledge, based on 


cial position at the bank, the unusual transaction 


e changing of thirty-five $1,000 bills into 1,750 $20 


Ls had not occurred and that the $1,000 bills were 
ed to the bank on February 13 or any reasonable 


(Habeas Corpus Tr. 134-136). 


COMIINT ON RUNTER HOOP=R: 
Wis testimony shews that it is highly improbable and 
to believe that thirty-five $1,000 bills 


coulé be exchanged for 1,750 $20 bills on February 13th. 


COLLZNT ON MeCENEY: 
it is possidie that the unusual transaction of 
exchanging thirty-five $1,000 bills for 1,750 $20 bills could 
have occurred without MeCeney's knowledge, it is so highly 
improbable that had this evidence been produced, the jury 


would have been compelled to acquit. 


The record raises the followi estions which onl 
y 
the Govermment can answer: 


ae 


2 Why did the Government permit Landriscina, a con- 
fessed conspirator to embezzlement, and also a conspirator 
in a scheme to bribe a jury, to plead guilty to the minor 


crime of obstructing justice and to escape with a mere fine 


| 
+ 
| 


to continue as President of the very 


from which he had exbezzled the money? 


2. Why did the Government wait until after the con- 


vietion to concede the incorrectness of the! central parts 


£ Lanériscina's testimoay? 


3. Why did the Goverment withhold from the defense 


she Riggs check and the McCeney statement, both or either 
of waich would have led to the discovery and testimony of 
the thirty-five $1000 bills could 
mot have been exchanged for 1,750 $20 bills on February 13th? 
Waatever the answers to these questions may be, it is 
av thet the matter was not disclosed and should have been 
at the trial of petitioner. The) government, in 
a case, has a duty of fairness] and candor. 
Illinois, 360 U.S. 264; United States v. Kyle, 


297 F. 24 507; People v. Winnan, 287 F.2d 275, 279. That 


duty was not fulfilled in this case. 
In the circumstances of this case, considering the 
charecter of the principel witness against the petitioner, 
the inconsistencies of the testimony of the prosecution 
witnesses, the possibility that a directed verdict of 
acquittal might have been required had the present dis- 
closures been made at the criminal trial, and the lengthy 


ordezl to which the petitioner was subjected in a trial 


which took ten days, the interests of justice will be 
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iiss 


n order disniss 


ing the indictment and releasing 


i discharging the petitioner. 


Respectfully submitted, 


Thurman Arnold 
1229 19th Street, N.W. 
Washington, D. C. 


Attorney for Petitioner 


ci: May 10, 1965 


Dated: Gk 
whoo, nS 


CERTIFICATE OF SERVICE 


Thurman Arnold, hereby certify that 


~ 
~> 


Tinélass of Fact and Conclusions of Law, an 
Thereof, hes beea served on Responeser by 
elivering a copy thereof this 10th day of May, 1965, 
to the following: 
| 


Cscar Altshuler, Esquire | 
Assistant United States Attorney 
United States Courthouse 


Washington, D. Cc. 


| | SERED 

{ 
UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA | EAPRY WL MAZE | 


| CLERK | 


| JUN 1 2 1965 


MILTON M. LEVIN, 


Petitioner 
Vv. Habeas Corpus No. 95-65 


NICKCLAS de3. KATZENBACH, 


wee ee yt 


Respondent. 


| 
Tris matter having come on for hearing before the 
court, aud upon consideration of the record herein, of the 


evidence adduced at the hearing, and of the records and 


proceedings in Criminai Case No. 913-62 (and argument of 
counsel having been waived), the court makes the following 
findings of fact and ccrceiusions of law: | 
GS_OF FACT 

1. On November 1, 15952 petitioner, Milton M. Levin was 
indicted for grand larceny by trick of $35 ,000 (22 D.C. Code 
2201). He was subsequently found guilty as indicted by 2 
jury on May 10, 1963 ance on May 21, 1963, following Genial of 
his motion for a new triel, he was sentenced to serve a 
term of six months to two years. | 

2. The Court of Appeals affirmed eh leenvieetan on June 
30, 1964. Levin v. United States,338 F.2d 265; petition for 
rehearing en bane was denied on September 22, 1964; and the 
Supreme Court on February 1, 1965 denied certioreri, 379 U.S. 
999. There is now pending in the Court of Appeals a motion by 
petitioner for stay of mandate pending disposition of the 


present action. 


etitioner is not in custody but on bond. 
1965 he filed through retained counsel 
the present petition seeking to have his conviction 
Ee claims it was obtained upon untrue testimony. 
on'makes application for a Writ of Habeas 
to 238 U.S. Code 1651(a), 2255, or in 
2 alternative for an order vacating the conviction and 
a now trial under Rule 33 of the Federal Rules 
An emendment to the petition was 
on March 8, 1965. Consideration will first be 
to the petition cs filed February 25, 1965, and 


the amendment will be taken up. 


4, In the peticicn in a paragraph headed 
"Iotroductory Statement’' on page 3 it is stated: 


Zor this eae is 
mace by th 
ernmer. its pases ei en to’ 
Thet adnission is 
t that at least half 
imorny relied upon by 
t to obtain the 


5. Tae alleged admission appears as footnote 3 in 


th i States in the Supreme Court in 


opposition to Levin's petition for certiorari. It reads: 


Landriscina testified, apparently 
incorrectly, that he made the first 
payment of $10,000 on February 12. 


6. ‘he statement of the Government in footnote 3 


in its brief in opposition in the Supreme Court is not 


newly discovered evidence. At the trial, 


‘the Government 
| 


oduceé testimony by Landriscina that he gave $10,000 


2 small bills to Levin oa the morning of February 12, 1959, 


and the balance ($25,000) of the agreed $35,000 at about 


February 13, 1959. But! as pointed cut 


in footnote 4 in the opinion of the United States Court 


of Appeals in this case, 338 F.2d 265 at page 269: 

Other witnesses for the Government 
through when sree ina got the 
$10,900 mall bills gave 
cestinony indicating that 
Landrisci 
$10,009 u 
Friday, 
jury thus ¢ LE 2 
exedited this testimony and that 
of Landviscina that he paid the 
$10,000 zo che appellant [Levin], 
that Landriscina was mistaken as 
to the dace and that the transfer 
took place on February 13 instead 
of February 12. | 


we 
dons 


éid not receive 
il the morning of 
1959. The 


ina 


Ba erss 


the 


aA 
pares 


>A 
£eoru. 


7. The theory of counsel for Levi in is that it 


would have been impossible for Landriscina and Levin to 
| 


+ 


have met on February 15, 1959 as Levin could not have known 


where to meet Landriscina on that date. 


| 
‘Endeavoriag to 
| 


| 
sustain his theory, counsel refers to Landriscina's 


testimony that the place 
February 13 was fixed 
and then counsel states, 


Government by footnote 3 


in paragraph 5 conceded that Landriscina 


meet on February 12. 


of his neeting : jae Levin for 


at their meeting ou February 12, 


apparently inaccurately, that the 
to its brief referred to above 


‘and Levin did not 


From this he concludes that no meeting 


cook place on Februazy 12 or 13 and hence that neither 


,000 nor $25,000 was received by Levin. 


8. The count under which Levin was convicted 
alleges that the larceny was committed “on or about 
February 13, 1959."" At the trial there was testimony of a 


series of meetings and telephone conversations between 


Leanériseizca and Levin, both in New York and the District 


of Colunbie. Wnaen Landriscina testified at the trial it 
after these meetings and 
.@ mature of things, his recollection 
xect in all particulars. However, the 
ooserved the witnesses, 
bility, drew reasonable inferences 
s, end found Levin guilty beyond a reasonabie 
concludes that there is nothing in the 


muary 25, 1965 warranting the granting 


9. March 8, 1965 counsel for Levin filed an 
anenénent to the petition for writ of habeas corpus. 
It reiterates the charze in the petition that Landriscina 
gave untrue testimony. In adéition it charges that the 
prosecutor suppressed evidence which would have 
coven that the thirty-five one thousand dollar bilis 
ned from the National Savings and Trust Company by 
Mr. Olson of the Bakery and Confectionery Workers’ 
International Unioa of America "were never changed into the 
nations required by petitioner” (Levin), and that the 


prosecutor “instead of disclosing this fact * * * 


onk give him its records and suppressed then.” 


| 
10. in di ing these serious charges sone 


background is etitioner's Exhibits 
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i through 10 herein will be taken up. PACT SES copies 

of bank records which the attorney for Levin clains were 
None of these records were obtdined from the 


trial prosecutor. 


Ll. Floyd Marzo, 2 compliance officer of the 
trtment of Labez, pursuant to a Labor Departnent 


investigation, obtained from the National Savings and 
| 
the records which constitute 
| 


° ; 
through 10: ! 


(i) 2 check of $35,000 which the Bakery 
and Confectionexy Workers’ International 
Union of America gave to Mr. Olson and 
which Mr. Olson cashed on Febrbary 13, 1959 
at the National Savings and Trust Company, 
receiving therefor thirty-five $1,000 bilis; 


(2) 2 check dated February 13, 1959 in 
the amount of $35,000 drawn by the 
National Savings and Trust Company on 
the Riggs National Bank for cash; 


(3) a teller settlement sheet of the 
National Savings and Trust es a dated 
March 4, 1550; 


lier settlement sheet of said 
ed March 7, 1960; 


(4) a te 
benk dat 

er settlement sheet of said 
ank dated March 30, 1960; 
cv settlement sheet of said 
March 31, 19503 


a toile 
bank dated 
(7) a deposit slip of said bank dated 
March 31, 1960 showing a deposit to the 
eredit of the Union heretof ore mentioned; 


(8) a de Posie slip of said bank dated March 7, 1960 
showing a deposit to the eredit of said Union; 


(9) a statement of said bank of account of said 
Union as tec eee eatin from! March 17, 1960 
through March 31, 1960; and 


(10) a statement of said bank! of account of said 
Union of transactions from February 29, 1960 
through March 16, 1960. 


ficcy of the Department of Labor who 
zecords described in the above 
investigating 
.L prosecutor was government 
hat grand jury. Sometime in July 1951 
fF records obtained by the officer of the 
bove stated came through said 


aman 
wopee Lenn ie tr 


these ten copies of records constituting 
1 chrough 16, eight relate to 
werences J SO u chan a year subsequent to 
the Larceny of which Levin was convicted. 
5 through 10. His Exhibit No. 
che Union check to Olson — was exhibited prior 
1 attorney, Mr. Stein. This 
pursuant to Mr. Stein's motion 


éiscovery. d saves £or discussion Petitioner's 


Binibic 2 
Bhibit 2. 


14, After the National Savings and Trust Compeny 
the check of che Union made out to Olson for 
February 13, 1959, giving therefor t ixty-five 
,0C0 bills, the bank desired to replenish its own supply 
$1,000 bills. To do so, the National Savings and Trust 
Company on the same day — February 13, 1959 — drew its 
check payable to the order of the Riggs National Bank (for 


for $35,000 (Petitioner's Exhibit 2). Counsel for Levin 


claims that this check is an important piece of evidence. 


thet if the thirty-five $1,600 bills given to 


Olsen had been returned to the bank for pills of smaller 


Mawes 


Nacional Savings and Trust Company to have replenished Lets 
ty of $1,000 bills. Yowever, this argument is not well 
. The evidence indicates that when need for such 


; : | 
arises prompt action is taken to meet that 


a vunner is always used" (Transe 


| oad 


pt, page 57). 


eee 


exployee testified of the replenis 


os 


iy 


nz here involved: 


GQ 


had to replenish these as soon 
as possible because we could have 
d another request the same day 
Zlis and we would have 
been short. So we replenished 
these the same day that we paid 
them out * * * (Transcript,| page 56. 
Exphasis supplied.) 
| 


| 
15, The trial prosecutor did not; furnish Levin's 


ttorney with a copy of the check given by the National 


ional Bank in 
| 


: : + i 

that the Nationel Savings and Trust Company had 
he $35,000 Union check made out to Olson, went to 
| 


tine National Savings and Trust Company and had a discussicn 


with its officer, Mr. MeCeney, relative to any records kept 
: 


ty the bank pertaining to transactions involving $1,000 bills. 


identify his inquiries with t 


the trial of Cross who was indicted with but tried before 
He there heard testimony about the changing of the 
1,000 bills into bills of smaller denomination (Transcript, 


pages 187, 188, 189, 190), but for reasons stated by him at the 


| 
hearing he did not return to the bank to make further inquiry. 


document which Levin's present counsel 
clains was suppressed is Gevernment's Exhibit 4 herein. The 
S dccument by the Government came about in 
this way: The trial prosecutor, then the attorney for the 
Government before the grand jury, having heard that the 
Siven to Olson were changed into 
special agents of the grand jury 
to visit the officer of the bank who 
rirty-five $1,000 bills into smaller 
encninations (1 ipt, page 198). The visit was made ia 


“ane . 


1952 sy the < snd they obtained the statement fron 


wnich is Government's Exhibit No. 4 (Transcript, 


It reads: 
Statenent dy B. B. McCeney, Assistant Treasurer 


and Confectionery Workers Union 
aca General Account. 


S2call Mr. Olson coming in 
,»600 check, dated February 13, 
I do not recall 
m Mr. Olson to 
ashing of this check. 
nd I took — to 
ho, at Res time, 2s 
running o:e of the savings ar pi and 
hendling the large cash, to cash this 
check which he did in thousand dollar 
I co not recall Mr. Ashby 
coming in to change the thousand 
collar bilis to smaller ones. I£ he 
did I would have taken him back to 
Mir. Hooper because he was handling 
the large bills. Mr. Hooper says he 
does not cccali cashing this money 
into smaller bills that day. Our 
auditors checked the records for 
teller sheets of Mr. Hooper for 
February 13, 1959 and could not locate 
then as it is our policy to keep 
our sheets not later than two years. 


It is ny understanding from the 
auditors that we do have the! 1960 
teller sheets in our files. 


NATIONAL SAVINGS AND TRUST COLOINY 


| 
/s/ 3. 8, MoCeney 


ssistant Treasurer 


oP, 5 


MeCeney nor Mr. Hooper was called as a witz 
| 


tial. However, Mr. Hooper 
2 | 
| 


rnment's Exhibit 3). At the hear. 


me. 4 


both le. MeConey and Mr. Hooper were called as witnesses by 


But the bank transactions about which inquiry 


| 
de of then having occurred more than six years 


their recollections were in the main vague anc. 


17. 4 further claim of Levin's present counsel is 
thet th ial presecutor required the production of certain 
| 
mat sheets of the National Savings and Trust 
for February 1959, including the teller settlement 


Hocper for February 13, 1959; that after their 


» 


procuccica they were not returned; and that Mr. Hooper's 
= February 13, 1959 disclosed that the thirty-five 
} bills delivered to Olson "were never returned that 
in the near future” (Anendment of March 8, 1965 to 

petition, page 4). The court finds that no teller 

stlement sheets for February 1959 were ehvned over to the 
orosecutor or to the grand jury or tb the carpliance 
officers of the Department of Labor, but were destroyed by 


the bank in accordance with its policy to destroy such 


records after a specified period. (Transcript, pages 164, 165, 


214, 215; Government's Exhibit 4). The court further finds 


chat there is no evidence that Mr. Hocper’s teller settlement 


2 


» 1959 made the disclosure claimed by 


t charging Levin with larceny 
wos returned on November 1, 1962 and thereafter on January 11, 
attorney at that time, filed a2 moti 
purporting to be filed pursuant to 
of Criminal Procedure, the 
the permissible scope of chet 
terns sought all checks, recozds 
and gorzespondence obteined fron Levin and others by seizure 
ihervise, relevant to any matter alleged in 
the indictments. No particular documents were designated, 
che Sovernment oppose he motion on several grounds, contending 
vaileble to a defendant for the purpose 
~mont's files to obtein a dress 
the prssecucion. Ca January 25, 1963 the motion 
was “granted only insofex <s the showing of the check to 
is concerned", this being the check which 
Cison cashed on February 13, 1959 at the National Savings 
cust Company, receiving therefor thirty-five $1,000 bills, 
s check was exhibited to Mr, Stein, Levin's 


tine, 


The evidence at the hearing did not show 


thet Government counsel deliberately suppressed any 


matter of 


ev 


idence, 
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The Government’s evidence may be summarized as 
follows: | 

In January, 1959, James Landriscina and Vincent 
Belloni, officers of local unions of the Bakery and 'Con- 


¢£ 


fectionery Workers’ International, met petitioner, a 
lawyer, at his office in New York City. Petitioner 
offered to “fix”? a perjury case then pending in the Dis- 
trict of Columbia against Cross for about $35,000 to 
$40,000. (R. 3-4, 6-8, 306, 309, 358, 434.) Early in 
February, petitioner discussed the case with Landris- 
cina and Cross in Washington. He told them that he 
could fix the case for $35,000 and asked for an additional 
payment for himself. Cross agreed to pay him!$17,- 
500 as a lobbyist for the International (R. 9-15). 

On Friday, February 13, 1959, Peter H. Olson, sec- 
retary-treasurer of the International, cashed a $35,000 
check drawn on the union’s funds as a strike donation 
(R. 210-212). The moncy was given to Landriscina 
who made two payments totalling $35,000 to | peti- 
tioner.’ Petitioner stated that he would use the 
money to take care of the jury, the judge, and the 
court attendant (R. 18-26). | 

While the trial of Cross was in progress, on Febru- 
ary 16 and 17, 1959, petitioner was in the corridors 
of the courthouse and assured Landriscina that every- 
thing looked all right (R. 27-31 993-995). It was 
stipulated that no one had approached either the 
judge or the jury (R. 507-508). After the! trial 
judge directed a verdict of acquittal (170 F. Supp. 
303), petitioner told Landriscina to be sure that Cross 


; | 
’Landriscina testified, apparently incorrectly, that he made 
the first payment of $10,000 on February 12 (R. 19-25). 
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Statement by B. B. McCeney, Assistant Treasurer 


ery Workers Union 


Re: Bakery and Confection 
of America General Account : | 
| 


| 
syorepy recall Mr. Olson coniing in with a $35,000 check, 
vpruary 13, 1959 to be cashed but I do not recall a telephone 
Clson to arrange the casning of this check. Mr. Olson 
ok him to Mr. Hooper, who, at that time, was running 
s windows and handling the large cash, to cash this 
kK m he did in thousand doilar bills. I do not recall Mr. Ashby 
1g in to change the thousand dollar bills to smaller ones. If he 
would have taken him back to Mc. Hooper because he was handling 
arge bills. Mr. Hooper says he does not recall cashing this moncy 
Our auditors checked the records for teller 
ry 13, 1959 and could not locate them as 


$ not later than two years. It is my 
do have the 1960 teller sheets 


ato gmaiier bills that day. 
our policy to keep our snect 
from the auditors that we 
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UNITED STATES DISTRICT CoURT 
FOR THE DISTRICT OF COLUMBIA 


Holding @ Criminal Tera 
THE UNITED STATES OF AMERICA ) 
v. | . Criminal Yo. 
JAMES G, CROSS | 


MILTON M. LEVIN 
JAMES LANDRISCINA 


MOTION FOR DISCOVERY AND INSPECTION UNDER 
RULE 16 OF THE FEDERAL RULES OF CRIMINAL 
PROCEDURE 
The defendant, Milton M. Levin, moves this Court under Rule 
16, Federal Rules of Criminal Procedure, to require the United 
States of America, the plaintifZ horein, through its dosignated 
United States Attorney for the District of Columbia, to produce 
and permit inspection of and to copy checks, records and corres= 
pondence obtained from the defendant, Milton HW. Levin, and frou 
persons, firms, organizations and corporations by seizure or 
process in connection with the grand jury investigation which ree 
sulted in this indictment, or otherwise in connection with this 
| proceeding, and which are relevant to any matter alleged in the 3 
iadictment. 
The materials sought to be discovered are believed to be 
material to the preparation of the defense of the defendant, 
Milton M. Levin, and this request is believed to be reasonable. 


' Qliver E. Stone 


‘Jacob A. Stein 


' Attorneys for aire 
Milton a Levin 


Comes now the United States by its « 
: Sttornay, and gubaits the following in answer and opposition to the 
fnstant motions : | 


I 
in his motion defendant Levin invokes Rule 16, Yedoral Rules 

of Criminal Procedure, under vhich he secks to inspect and copy exy ond 

all “checks, records end correspandence" obtained from the dsfendont and 
others ty seizure or process, or otherwise, “which are relevant to sexy 

matter alleged in the indictment." | 

At the cutest, it ic not eniss ta state, the defendant bas 


suxvendexed. 
With respect to other documats in possession of the Goverment, 
defentant has failed to desipnata particular iteas sought. Without such 
| | a designation be ta uuble to shov either materiality or thet his request a 
49 reaccuable. . 28 4a, therefore, patent, defendant's “notion is 


°e-2< 
coficient in all these respects," - As was stated in United States y. 


binnegan, 189 FT. Sip. 728, 729 (%.D. Cato,,1960). 


. It may be conceded that eoxnmination of the 

Government's evidence in advance of trial 

would assist any defendant in preparing his 

defense, but the discovery processes of Rule 

16 cro not available, mrely upon request, for» 

the purpose of going through the Government's 

filea to obtain "a "dress rekersaol’ of the prose. 

ue " cutdon.” (Citing United Stetos we Linchits, 150 

ere aS P. upp. 321, 322, 3433 (D.Ce EeDe NoYes 1957)3 
SD oo: United States ve Houg, eupra, 2 FRD. at p. 26. 


ay 4 ia such o situation dental of defendant's motion pursuant to Rule 16, 
- Federal Bules of Criminal Procedure, is propers United States ve .. 
#innegan, Tl. ; , 


xr 
ia hs ties enh) Ais Geena acess eae 
sO cacpioatty bec ieee vhich pertain to this defonéant, scquired 
from the Bakery ond Confectionery Workers" International Union, with 
“Which cofentant was formerly associated. ‘To these, the Govermunt 


: ccnzents to inspection and copying. Soca United States vy. Finnegan, ' 


SDPTAs Many, 4f not all of these, ths defendant has previously 

inspected during his yre-inéictxent conforences with the Goverment. 
Defendant is not entitled to inspect a copy, under Rule 16, 

Yedaral Bales of Criminal Procodure, documenta voluntarily surrondsred 

to the Goverment. Seo United States vs Hanlin, 29 FuR.D. ML (2960)0- 
The Goverment has no cbjectien to inspection af any records, 

Properly particularized or specified to which defendant is entitled. _ oa 

= Only in this way ean defendant's attempted "blandarbuss inspection af the i 
Goverment's evidonoe'dn en attempt to learn scuothing not inom’ be Se oe 
evorted. Soe United States ve Frank, 23 PoReDs IHS. (Die DiCe 1959) + 


; 
oo Veer wan hag 
- . Se ae eg 


cand 


O 
| 
| 
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the Koren Court bas held that @ sequest such a9 dafendant Levin's, 
even when made under Bule 17(c), Pedaral Pules of Crintna? Procedure, 
Be USS Fishing expedition to aco to soo vhat may tam wy." : 
Vouran Eo. v. United States, 314 U.S. 214, | ‘22. (1951). See also 
the most recent case, Suith v. United States, 209 7. Buyp. XT (s. D 
Ri. 1962). Tost defentont seeks a "fishing expetition” end a “dress 
rebersal” 19 clear fran his confusion engendered in his indtscrininate 
use of opinions under Rule 26, as vell as unter Rule 17(c), Poderal 
Rules of Crimins, Procedure. toting Ae lator tes tom fact Dee 2) | 
4s not fur étscovary. . | 

‘Wherefore, it is Teopectfully cubat tte Gafengont'’s motion 
for inspection under Rule 16, » Federal Bales of Criminal Procedure, be 
dented, Casept in regard to those yartions to vhich the Goverment 


This 4 age ee eee 
was rmiled to Jacob acob A. Stein, Esquire, 1200 18th 
Washington 6, D. C., end to Oliver BE. Stase 
Aveme, He We, 
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| rae UNITED STATES OF AMERICA 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Tera 
i 
v. Crininal No. \Wo~ 
JAMES G, CROSS 


MILTON HM. LEVIN 
JAMES LANDRISCINA 


) 
) 
> 
) 
) 
) 
) 


MOTION FOR BILL OF PARTICULARS 


The defendant, Milton MN. Levin, within the time fixed by 


—_—-— 


this Court and without.projudice to any other motion filed, moves 


; this Court for an order pursuant to Rule 7(f), Federal Rules of 


| Criminal Procedure, directing that the Governnent. furnish the 
| Gefendant with & Bill of Particulars as tothe Government's 
Tig: 


| Claims alleged in the indictment at a time fixed by this Court. 


St : 
The Particulars refer to the Second Count of the Indictment 


| which states; 


“SECOND COUNT 


On or about February 13, 1959, within the District 
of Columbia, and within the jurisdiction of this Court, ¥ 
defendant Milton H. Levin did unlawfully, feloniously and ek 
wilifully steal, take and carry away the property of the ; 
Bakery and Confectionery Yorkers' International Union of { 
America, an unincorporated association, entrusted to James ‘ 
G. Cross, President of said union, the said property con-= 
sisting of $35,000 in money in violation of Title 22, 
District of Columbia Code, Section 2201." 


The Particulars requested are as follows: 


i. Give the exact time and date when the defendant, Milton 


| M. Levin, allegedly did receive, take and carry away the $35,000 


of the Bakery and Confectionery Workers‘ International Union. 
2. Identify with particularity the place within the District 
of Columbia where defendant, Milton M. Levin, allegedly took 


$35,000 belonging to the Bakery and Confectinnery Workers’ Intere 


national Union, If the taking occurred in a residence or a 


| buSlding, give the exact street address of the residence or 


‘S) 
ex 


bud iaing. If the taking did not take place in a residence or 

building, give the exact geographical location where it did take 

place. — , 
3. State the Criminal convictions, if any, of any witnesses 


| 
| to be called by the Govornment at the trial. 


4. Give the names and addresses of all the parties who were 
| present at the time that Milton H, Levia dia take and carry away 
the $35,000 of the Bakery and Confectionery Workers’ International 
Union. | 

S. Give the names and addresses of the party or parties who 
A at is alleged last had possession of the $35,000 immediately prior, 
to the alleged larceny by Milton HM. Levin. 

6. State the names and addresses of the party, parties, 
organizations or corporations who had possession of the $35,000 in 
cash immediately prior to its being transferred from defendant 
James Cross to defendant Milton M. Levin, 

7. State the denominations of the $35,000 in money which was 
allegedly taken by the defendant, Milton . levin. If the exact 
| denominations are unknown, then give the doproxinate denoninations 

8. If the $35,000 was withdrawn frou @ Banking Institution 
by check, thon state the name and address of the Banking Institu- 
tion, the exact date of withdrawal and thd. naues and addresses of 
the’ party or parties making the as inerayey and the denomination at 


the tine of withdraval. 


POINTS AND AUTHORITIES © 

SS ee eee 

Points and Authorities - Questions 1 and z. 
Defendant cites U. S. v. Wilson, Dist. Ct. New York (1957) 20 


F.R.D. 569, in support of his request for the exact place where 
| 
the alleged larceny took place. In this narcotics prosecution the 


Court ruled that the pesencesr was entitled to a Bill of Particue 


lars designating by etveet and number, - Af possible, where the 


defendant: ‘was alleged ‘to have poesia possesses, concealed and 


| 
’ 
*| 
ae 
i 
S| 
ea 
pale 
Ww 


O 


facilitated transportation and concealment of the narcotics, even 


|iZ such acts allegedly occurred in different places. 


il 


The indictment supplies the defendant with no particular 


|address where he is alleged to have committed the larceny other 

i than the District of Columbia. This puts the defendant at a con~ 
| siderable Gisadvantage in ascertaining and corroborating his where 
jabouts, If the exact address is withheld, the defendant will have 


ito wait until the Government puts on its case to begin an investi=- 


gation to establish where the defendant vas at the particular tine 
the alleged larceny took place. 


The same arguments apply with greater force concerning the 


| question asking) for the exact time and date when the defendant, 
| waazten N. Levin, allegedly committed the larceny. The defendant 


[cio con & law practice in New York City, New York, and verily 


' believes that he vas in New York City at least during part of the 


(cay ox February 13, 1959. Unless he has the exact date and tine 


it 


| of the alieged larceny, he will be severely and needlessly handi- 


| capped in his attempt to account for those hours during which the 


| alleged acts took place. When one brings to wind that the defene 


i dant must account for a period of time 47 months ago one can 
| @ppreciate his dilemma. The Particulars sought concerning the 
| exact date, time and place are the minimum requirements necessary 


| to conduct a responsible investigation on behalf of the defendant, 


Potats and Authorities ~ Question 3. 


Evidence of convictions of crimes is admissible in the - 


| District of Columbia on the issue of credibility pursuant to Title 
| 14_305, 1962 Ed, D.C. Code. The Government either has the crimina 


records or has them available to it of any witness whom it chooses 


to call. The defendant does not know the names of the witnesses’ 


| whom the Government may call. Assuming the defendant did know the 
witnesses, he would be in a poor Rosa tson as ‘Compared with ene 


povernaent to deternine which of these. switnesses has been Cone:s.: 


eet 


wd 


victed of a crine. 


The defendant draws attention to Griffin v. United States, 87 
PN ee a 
U.S. App. D.C. 172 (1950), on this issue of the Goveranent's dise 
Closing evidence which may be useful to the defense. At page 275 
in Griffin, the Court stated; 


"However, the case emphasizes the necessity of 
disclosure by the prosecution of evidence that may 
reasonably be considered admissible and useful to the 
defense. When there is substantial room for doubt, the 
prosecution is not to decide for the court what is 
admissible or for the defense what is juseful. *The 
United States Attorney is the representative not of an 
ordinary party to 2 controversy, but of a sovereigaty 
whose obligation to govern impartially is as conpelling 
as its obligation to govern at all; dad whose interest, 
therefore, in a criminal prosecution is not that it 
shall win a case, but that justice shall be done’. 
Berger v. United States, 295 U.S. 78, 88, 55 S.Ct. 629, 
633, 79 L.Ed. T3It. ‘ | 


Points and Authorities - Questions 4, 5, 6, 7 and 8. 
| 


The above Particulars are requested 50 that the defendant aay 


resolve obvious discrepancies between Count One of the Indictment 


| 
which states under Overt Acts: | 
| 
"On or about Fobruary 13, 1959, within the District 
of Columbia, defendant James Landriscina gave the said 
Milton M. Levin a total OF $35,000.00 all in violation 
of Section 371, Title 18, U.S.C." (Underlining supplied) 


and the Second Count which charges that defendant Milton MU. Levin 
took the same $35,000 fron defendant James G. Cross. 


Respectfully subaitted, 
| 


“Oliver =. Stone 
:” 1500 Massachusetts Ave.N. 
’. Washington 5, D. C. 


Jacob'A. Stein 
1200 = 18th Street, N.¥. ° 
. Washington 6, D. C. 


ISEs G. CROSS 
JAMES LAUORISCINA 


ANSWER AND OPPOSITION TO MOTION POR BILL OF 
ARGICULARS FilED SY DaruDANT MILTON XM. LEVIN 

Coxes now the United States, by its attarncy, the United 
Btatos Attoxucy, ond submits the following with respect to the instant 
Indictment and motica: 

z 

Tho Mexnct time and data” of the larceny alleged, as requested, 
4s not mown, except to say that the larceny occuxrsea on February Ji and |. 
23, 1959, betwoon the houra of 10: a.m. and Ji pe This allegatica is 
—— A . 
seacomable since the “exact time” is not required. Cf. United States v. 


Giremonti, =) PeReDo 168, 169 (D. Conn. 1960). 
; mz 


Thespahce in which the larceny occurred is a public pork 4n: 

the geogrephical location between Vermont Avomus and Sixteenth Streat 

ena EX and I Streets in Northwest, Washington, De G., believed tobe 
known eo McPherson Square, . i tee 
mut a 
ghe Goverment declines to furnish the infomation requested 13°. 


| defendant's paragraphs three (3) through eight (8). The grant or dental a yes: 


_ of a dill of particulors under Rule 7(f), Federal Rules of Criminal = 
Procedure, so within this Court's discretion. Tnited States v. Eanlin . = ve 3 


e2e 

29 PeReD. 481, 486 (W.D. Mo. 1962). The fimction of puch a dill is to 

render an indictment sufficiently specific to apprise @ Cofendant of the 

noture of the charge against hin so that he my propare for trial; that 

he may be spared surprise at trial, and that he may plead double jeopardy 
, against e subsequent prosecution for the same offense. United States v. 

Giremonti, 26 P.R.D, 168, 169 (D. Com. 1960), citing, Wong Tai v. United 

States, 273 US. 73} 80-81 (1927). The function is not to “require the 


Govermmon’d to disclose the evidence cS which it intends to prove its case.” 
~~~ Batted States v. Fanlin, Sopra, Ye he GE ! Laborers: 
eo e es - —_ 
ay yr DAL Ss renay e sm 3} Sf 
Dafendans Levin ip aieka ina oN with a relatively 


simple crime «= grand larceny. Yet, a cursory resting of defentant’s 
particulars requested in paragraphs three (3) through eight (8) tnéicate vi 
"he dnvokes Rule 7(2), Federal Fulea of Criminal Procedure, to obtain, not 
only the evidence upon which the Government intends to zely, but the 
theory of the case as well. ‘This, he is not entitica to. ae Set States v. 
a mamta wae phn S 315%S | 
Ge 


- More specifically defendant iz not entitled te particulars 


requested in paragraphs three (3), four (4), five (), six (6) and 
eight (8), inasmuch es such would require Gisclecare of witnesses the 


Goverment intends to use at trial. United States v. Hanlin, sora; 
| 


United States v. Girsmontt, supra, See also United States v. Brevard, 

ZI B.RaDs 250 (B.D. He¥s 1962). | 
Paragraph seven (7) is indfcative of the nature of defendant's 

motion =» to sccuze tha Goverment's evidence in advance of trial. 

Prescinding froa the fact that the Ccneminations of the bills used in 

the larceny is evidentiary, defendant can suggest no good reason ea to fae: 

how such knowledge would aif him in respect to the dcnstdons of a didi ae 

of partioulars so exumearated above. fee United Btate 8 vs Casserino, 

129 %. Supe 268, 289.08.D. A, 1960). 


a 


wv - 

is no lerol aiscrepancy betwoon the overt aot under Count One of the A Ke 
indictment charging that"... . defendant James Landriscina gave the 
said Wilton H. Levin a total of $35,000," ana Count vo of the Indicte 4” | 
Tant which aliegen that the sams $39,000 vas the property of the Bakery |) , 
Unien, and entrusted to James G. Cross. Tima, it appears defendant's ee 
allegea season for Feciesting thins in paragreph four (4) through ofght ee 
{8} 45 Srivolous. 

ioreforo, it is respectfully cubaitted that the instant — 
motien fox & DILL cf particulars be dented, excopt in regard to those 


postions to which the Govormont voluntarily consents. 


P ° ACI ny 
United States Attorney 


DOUN we MUcuANSY 
Attorney eae 5 
Dopartuont of Justice 
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was mailed to Jacob A. Stein, Esquire, 1200 18th Street, N.W., Washington 6, 
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Woshingten 5, De Ces this Fc day of Jamuory, 1963. 
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IN THE | 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 


MILTON M. LEVIN, 


Appellant, 


Vv. 
NICHOLAS de B. KATZENBACH, 


Appellee. 


APPELLANT'S REPLY BRIEF 


| 
The government's brief meets none of the| issues presented by 


appellant. Instead, it attempts to obscure them by stating the 


questions presented as follows: 


"In the opinion of the appellee, the following questions 
are presented: 


1. Whether appellant is entitled to collateral relief 
from his conviction on the ground that his trial was 
lacking in fundamental fairness because: 


(a) witnesses called by the Government differed as 
to a single material fact and the Government 
later said in an appellate brief) that the version 
of one was apparently incorrect; 


2- 


if two documents in the possession of the 
Government had been revealed to appellant's 
trial counsel, he might have sought circum- 
stantial evidence that one of the Government's 
witnesses to a collateral fact was lying, and 
in interviewing two potential witnesses (one of 
whom he interviewed anyway) he would have dis- 
covered testimony that was so vague and specula- 
tive as to be worthless in proving appellant's 
innocence. 


Whether appellant is entitled to a new trial on the 
ground of newly discovered evidence where his trial 
counsel did not use due diligence in trying to procure 
the worthless testimony mentioned in (b), above." 
With respect to question 1(a) above: it becomes necessary to repeat 
facts set out in our original petition which the government does 


not discuss. 


The "single material" fact referred to by the government in 


question l{a) above is whether or not any payments of money were 


made by the witness Landriscina to the appellant (hereinafter re- 
ferred to as Levin). Landriscina, an alleged accomplice, was the 
only witness to testify about these payments. (Tr. 19-23, 25-26, 
Appendix 5). No one else was present at his alleged meetings with 
Levin when the payments were purportedly made. Landriscina stated 
with elaborate detail that pursuant to a telephone call the evening 
before (Tr. 22-23, Appendix 5), (which is not corroborated), he 
arranged to meet Levin at the Statler Hotel between 11 and 11:30 A.M. 


on February 12th. (Tr. 19, Appendix 5). He said Levin asked him to 


-3- 


bring $10,000 in cash at that meeting. He went on to say that he 
did meet Levin at the Statler, walked to a park, and gave Levin 
$10,000 in one thousand dollar bills. (Tr. 20, Appendix 5). At 
12 P.M. Levin telephoned Landriscina and asked to meet again at 
the Statler. They met and Levin returned the money, asking for 
smaller denominations. (Tr. 23, Appendix 5). Between 12:45 and 
1:00 P.M. they met a third time at the Statler and Landriscina gave 
him $10,000 in smaller denominations. (Tr. 24, 24, Appendix 5). 
At the end of that third meeting they gepancedlanseser meeting at 
the Statler on the next day, February 13th. They had no contact 
or communication between the meeting on February 12th and the one 
on February 13th. (Tr. 22, 24, 25, Appendix 5). 
Unfortunately for Landriscina the egcord showed that the 
check from which the ten $1,000 bills were derived was not cashed 


until the next day. (Tr. 198, Appendix 3). There was therefore no 


possibility that any payment of $1,000 bills could have been made on 

February 12th. The Solicitor General, in his opposition to certiori, 
| 

noted this fact and admitted that no payment was made on February 


12th. (Appendix 7, p. 3). 


| 
In the face of the record and the admission of the Solicitor 


| 
General, the case against Levin in so far as it is based upon 
| 


payments on February 12th falls to the ground. Had this admission 


Py ae 


been before the jury the Court could not have instructed as it 
did, that the jury might find from the evidence that payments were 
made by Landriscina to Levin on February 12th. 

But the admission which the Solicitor General was compelled 
to make goes further than to destroy Landriscina's testimony as to 
a meeting on February 12th. It also demonstrates that there could 


have been no meeting on February 13th. This is because it was at 


the meeting on February 12th that arrangements were made to meet 
1/ 
at the Statler on February 13th at 5 P.M. Landriscina testified 


there was no contact between him and Levin between these two 
meetings (Tr. 24, 25, Appendix 5); therefore, Levin would not have 
known where to go for the second meeting. This cannot be character- 
ized, as the government attempts to do, as a lapse of memory on the 
part of Landriscina as to the time of the meeting, which was subse- 
quently corrected by Ashby's testimony. 

It is true, of course, that the Solicitor General's admission 
refers to payments on February 12th. He does not admit that there 
could have been no meeting. But Landriscina's testimony is so 
explicit as to what happened on February 12th that it is impossible 


that any other type of meeting would have been held. 


1/ Referring to the appointment for Friday, February 13th at 5 P.M. 
Landriscina testified: "Q When did you make that appointment? A 
When I gave him the $10,000. Q On Thursday, is that right? A Yes, 
sir." (Tr. 25, Appendix 5). 
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The court below apparently thought chat there might 
possibly have been some sort of meeting on February 12th of an 
entirely different character than the one testified to by 
Landriscina. But neither the court nor the government has suggested 
what sort of a meeting that could have been, or what could have 
been said at such a meeting. 
To sustain a conviction on Landriscinal' s testimony in the 


face of the admission of the Solicitor General would require some 
| 
sort of explanation of how Levin could have known the time and 

place of the meeting on February 13th. The government declines to 


explain. But even if it did have some speculative theory, it has 


no evidence to support it. 
A detailed review of Ashby's testimony further establishes 
that this was more than a mere difference between two witnesses as 


| 
"to a single material fact," and "the version of one was apparently 


incorrect." 


Ashby testified that early in the morning Olson gave him 35 


“one thousand dollar" bills; he put them in the safe (Tr. 224, 
Appendix 5); he counted out 10 one thousand dollar bills and gave 
them to Mr. Landriscina. Later in the day Landriscina brought the 
$10,000 back and said the bills were too Larges thereupon Ashby took 


the 35 one thousand dollar bills to the National Savings and Trust 
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Company and had them changed into twenty dollar bills. He then 


came back and gave $10,000 of the smaller bills to Landriscina, 


putting the other $25,000 in the safe (Tr. 225, Appendix 5). Early 


afternoon Landriscina came back for the remaining $25,000 in 

twenty dollar bills which Ashby gave him. (Tr. 226, Appendix 5) 

He does not testify what Landriscina did with the money. These 
fantastic transactions make no sense whatever. Ashby's testimony 
is incredible on its face. Why should 1750 twenty dollar bills 
have been delivered to Landriscina in two installments a few hours 
apart? The answer is furnished by the newly discovered evidence of 
the bank officials. The fantastic transaction testified to by Ashby 
of changing 35 one thousand dollar bills into 1750 twenty dollar 
bills about 12 o'clock on Friday, February 13th, never occurred. 
Ashby never got 1750 twenty dollar bills from the bank. 

This is established by the newly discovered evidence of the 
two bank officials who testified at the hearing on habeas corpus, 
McCeney and Hooper. McCeney remembered in detail the transaction by 
which Olson cashed the Union check and received 35 one thousand 
dollar bills. But he could not remember that the bills had ever 
been changed into one thousand dollar bills the same day. He told 
this to the government in 1962 ina document which was withheld from 


trial counsel. (Government Ex. 4, Appendix 3). 


| 
Mr. Hooper, the other bank official, testified at the habeas 
| 


corpus hearing that he also did not remember! any transaction in- 
| 
| 

volving the changing of the bills. On cross examination, the 


government elicited a statement from Mr. Hooper that it would have 
been "possible" for this unusual occurrence to have taken place 
without his knowledge. But on redirect examination, the following 
question was asked: 
"Tf the routine procedures of the bank had been followed 
with respect to the cashing of -- the changing of thirty- 
five $1,000 bills into seventeen hundred and fifty $20 
bills, if those procedures had been followed, would it 


have been possible for you not to have known about it?" 


"MR, ALTSHULER: I object to that question on the 
grounds -- 


"THE COURT: What was your answer? 


"THE WITNESS: I said it would not have been possible 
for me not to have known about it. 


"THE COURT: I thought you testified on your direct 
examination that other tellers could have done it? 


"THE WITNESS: Well, they could have, but I would have 
known about it, that's the point, I would have known 
about it. 

"THE COURT: Is that all? 

"wR, ARNOLD: That is all." 


(Tr. 129-130, Appendix 3) 
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Yet the government has the effrontery to suggest in question 


1(b) supra that this testimony "was so vague and speculative as to 


be worthless in proving appellant's innocence." Certainly that 


testimony would have gone further than to introduce a reasonable 
doubt in the case as to Ashby's story of the changing of the bills. 
It would have made appellant's acquittal almost certain. 

The two documents which should have led the pretrial counsel 
for appellant to discover the testimony of the bank officials were 
the following: 


(1) A check on the Riggs National Bank drawn by the 
National Savings and Trust Company to replace the 
35 one thousand dollar bills drawn by the National 
Savings and Trust Company. 


Mr. Hooper testified that this check would not have been 
drawn if Ashby or anyone else returned to the National Savings and 
Trust Company the same day. (H.C. Tr. 59, Appendix 3) 


(2) The second document which led to the discovery of 
the new evidence was a memorandum of a conversation 
with Mr. McCeney obtained by the government, which 
read as follows: 


"I hereby recall Mr. Olson coming in with a $35,000 
check, dated February 13, 1959 to be cashed but I 
do not recall a telephone call from Mr. Olson to 
arrange the cashing of this check. Mr. Olson came 
in and I took him to Mr. Hooper, who, at that time, 
was running one of the savings windows and handling 
the large cash, to cash this check which he did in 
thousand dollar bills. I do not recall Mr. Ashby 


coming in to change the thousand dollar bills to 
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smaller ones. If he did I would have taken him 
back to Mr. Hooper because he was handling the 
large bills. Mr. Hooper says he does not recall 


cashing this money into smaller bills that day. 
Our auditors checked the records for teller sheets 


of Mr. Hooper for February 13, 1959 and could not 
locate them as it is our policy to keep our sheets 
not later than two years. It is my understanding 
from the auditors that we do have the 1960 teller 
sheets in our files." (emphasis added) (Government 
Ex. 4, Appendix 3) | 


The underlined portion of this document would certainly have 


led trial counsel for the appellant to examine! the bank in order to 


determine whether the fantastic exchange of 35 one thousand dollar 
bills for 1750 twenty dollar bills had actually taken place. 

It appears to be the position of the government that these 
documents were not knowingly and deliberately withheld. This 
position is impossible to take because trial cbunbell for appellant 
brought discovery proceedings asking for cheval dbcunentel The 
government opposed on the grounds that it was a fishing expedition. 


Certainly this was a deliberate withholding of the documents. It 


is impossible to believe that counsel for the government did not 


know their significance. If they had thought that the documents had 


no significance there would have been no reason to resist their 


disclosure. 


The government argued that counsel for the prosecution did 


not use due diligence in discovering the testimony of the bank 
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officials which has been introduced in the habeas corpus and which 
leads to the irresistible conclusion that no change of bills had 
ever occurred. Mr. Jacob Stein, the attorney who defended the 
petitioner, testified that he did not see either of the two docu- 
ments described above which have been produced in this case. 
(H.C. Tr. 172, 173, 183, Appendix 3). He was under a misapprehension 
and thought that the only way to determine whether the exchange had 
actually been made was to obtain the numbers of the one thousand 
dollar bills. He went to the bank officials without mentioning the 
case and asked if they had such records. When they told him they 
had not he dropped the inquiry. 

It may well be that more astute counsel would have pursued 
the inquiry further. But it does not lie in the mouth of the 
government to assert that they had the right to withhold from trial 


counsel the very documents which would have led him to discover the 


testimony which now appears in the habeas corpus record establishing 


that the changing of the bills could not have taken place without 
the knowledge of McCeney and Hooper unless the routine procedures 
of the bank had been violated. 

To sum up, the record in the criminal case, plus the newly 
discovered admissions by the Solicitor General, and the testimony of 


the bank officials McCeney and Hooper, affirmatively shows as follows: 
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1. The testimony of Landriscina as to the three meetings 
on February 12th, as a result of which $10 ,000 in twenty dollar 
bills was finally paid to appellant is perjured. It is contra- 
dicted by the date the check was cashed and by Ashby's testimony 


that all of the payments were made on the 13th. The admission 


of the Solicitor General that there were no payments on February 

12th comes as a result of these facts. Had there been an admission 
| 

of this kind on the part of prosecution at the time of trial it 


would have enabled counsel to bring out the further fact that unless 


there was a meeting on the 12th there could not have been one on 


the 13th and the prosecution's case would have been destroyed. 

2. The testimony of Ashby that there were $35,000 paid to 
appellant in twenty dollar bills on the 13th is shown to be false 
by the newly discovered testimony of the bank officials Hooper and 
McCeney, which shows that there could not have been such a fantastic 
transaction without the knowledge of Hooper dnd McCeney who testi- 
fied they had no recollection of it, unless the tellers violated the 
rules of procedure of the bank. Therefore, Ashby could not have 
had 1750 twenty dollar bills to be delivered|to the appellant by 


Landriscina on the 13th. 
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3. The government deliberately withheld, in the face of a 
discovery motion, the documents (Exhibits 2, 4, Appendix 3) which 
would have led trial counsel to produce at the trial the testimony 
of McCeney and Hooper. 

4. The admission of the Solicitor General is newly dis- 
covered evidence, the effect of which is to establish that there 


was no meeting between Landriscina and appellant either on February 


12th or 13th. The only answer which we can find in the government's 


decree to this contention is as follows: 

"As for appellant's original point, one can only 

wonder whether appellant would intend to call the 

Solicitor General as a defense witness in a new 

trial and ask his opinion about the correctness of 

Landriscina's testimony. It would be interesting 

to know the theory upon which he contends such testi- 

mony would be admissible." 

It is quite true that if the Solicitor General had not made 
this admission he could not have been called on the stand. Having 
made the admission, it is not necessary to call him, because the 
admission constitutes newly discovered evidence relevant to the 


central issue in the case and made not inadvertently, but in the 


official capacity of the Solicitor General of the United States. 


13.5" 


We therefore believe that the record on habeas corpus, 
| 


plus the newly discovered evidence go further than casting a 


reasonable doubt on conviction of the defendant; indeed, we think 


it establishes his innocence. 


Respectfully submitted, 


Of Counsel: HU LD 

1229 Nineteenth Street, N. W. 
Arnold & Porter Washington, D. C. 20036 
1229 Nineteenth Street, N.W. Attorney for Appellant 
Washington, D. C. 20036 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1. Whether appellant is entitled to collateral relief 
from his conviction on the ground that his trial was lack- 
ing in fundamental fairness because: 


(a) witnesses called by the Government differed 
as to a single material fact and the Government later 
said in an appellate brief that the version of one 
was apparently incorrect; 

(b) if two documents in the possession of the 
Government had been revealed to appellant’s trial 
counsel, he might have sought circumstantial evi- 
dence that one of the Government’s witnesses to a 
collateral fact was lying, and in interviewing two 
potential witnesses (one of whom he interviewed any- 
way) he would have discovered testimony that was 
so vague and speculative as to be worthless in prov- 


ing appellant’s innocence. 


2. Whether appellant is entitled to a new trial on the 
ground of newly discovered evidence where his trial coun- 
sel did not use due diligence in trying to procure the 
worthless testimony mentioned in (b), above. 
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Summary of argument 

Argument: 


I. Appellant is not entitled to collateral relief from his 
conviction 


A. There is no evidence that the Government know- 
ingly used perjured testimony 


B. There is no evidence that the Government delib- 
erately suppressed evidence favorable to appel- 


II. Appellant is not entitled to a new trial, because the 
“newly discovered evidence” on which he relies would 
propably not produce an acquittal and appellant was 
not diligent in trying to procure it . 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,590 


MILTON M. LEVIN, APPELLANT 
Vv. 


NICHOLAS DEB, KATZENBACH, APPELLEE 


Appeal From the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE * 


Appellant was convicted of grand larceny.’ This Court 
affirmed the conviction and denied rehearing en bance.’ 


* The transcripts in the record on appeal are cited as follows: 
“H. Tr.,” hearing on appellant’s petition for writ of habeas corpus, 
Habeas Corpus No. 95-65; “T. Tr.,” testimony at appellant’s trial, 


Crim. No. 913-62; “Arg. Tr.,” closing arguments at appellant’s trial, 
Crim. No. 913-62. 


2 Indictment filed November 1, 1962. Verdict found May 10, 1963. 


Sentenced to six months to two years June 21, 1963. Crim. No. 913- 
62, 


2 Judgment affirmed June 30, 1964. Petition for rehearing en 


banc denied September 22, 1964. Levin v. United States, No. 
18024, U.S. App. D.C. ——, 338 F.2d 265. 


(1) 
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The Supreme Court denied certiorari.* Then appellant 
filed in the District Court a petition for habeas corpus 
or for a new trial: After a hearing it was denied and 
this appeal followed.° 


Background of the case 


The Government’s evidence at the trial showed that ap- 
pellant received $35,000 belonging to the Bakery and 
Confectionery Workers’ International Union of America 
(hereinafter called BCW) for the purpose of “fixing” 
the trial of James G. Cross in the United States District 
Court for the District of Columbia (Criminal No. 913- 
62), whereas, in fact, appellant had no intention of trying 
to “fix” the Cross trial, but took the $35,000 with intent 
to steal it.? James Landriscina testified that he delivered 
the $35,000 to appellant in two cash installments: $10,000 
on the morning of February 12, 1959, and $25,000 about 
5:00 P.M. on February 13 (T. Tr. 17-27, 96, 120, 125- 
126, 143). Peter H. Olson and Richard Ashby, however, 
testified that the money for this purpose was not given 
to Landriscina until the morning of February 13 (T. Tr. 
195-199, 210-214, 216-217, 223-226, 252-259, 600-601). 
Their testimony was corroborated by the date stamped on 
the check by which Olson acquired the cash for Lan- 
driscina to deliver to appellant (hereinafter called the 
Olson check)? and by a document identified as a union 
Finance Committee memorandum.’ The conflicting evi- 


3Certiorari denied February 1, 1965. Levin v. United States, 
No. 706, O.T. 1964, 379 U.S. 999. 


‘Petition filed February 25, 1965. Amendment filed March 8, 
1965. Habeas Corpus No. 95-65. 


5 Findings of Fact and Conclusions of Law filed June 11, 1965. 
Order dismissing petition filed June 15, 1965. Habeas Corpus No. 
95-65. 


6 The evidence at the trial is stated at length in the briefs filed in 
Levin v. United States, No. 18024. 


7 Gov’t Ex. 5 at trial; Petitioner’s Ex. 1 at habeas corpus hearing. 
8 Gov't Ex. 4 at trial. 
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dence as to the date of the first meeting appeared on 
direct examination during the Government’s case-in-chief 
and was explored at length on cross-examination. It was 
highlighted by evidence adduced by appellant.* It was 
argued to the jury.*” It was discussed in the briefs before 
this Court ** and in this Court’s opinion. 


° If believed, appellant’s evidence established that he came to the 
District of Columbia from New York late in the afternoon of Feb- 
ruary 12 and left early in the afternoon of the following day. Thus, 
the times of the meetings were crucial. See Levin v. United States, 

U.S. App. D.C. , 338 F.2d 265, 269 (1964). 


20 DEFENSE COUNSEL: “James Landriscina has testified that he 
gave my client $10,000 on February 13, 1959 [sic]. Now, I have 
here the check for $35,000 which gave rise to the money which 
they claim was given to my client by James Landriscina. This 
check was cashed on February 18, 1959. There was no money in 
existence to give my client on February 12, 1959.” (Arg. Tr. 28.) 
“It isn’t in dispute that this check was cashed February 13, and 
if you are asked to ignore this fact by the prosecution, then a very 
good reason should be given to you... .” (Arg. Tr. 29.) “On his 
July 5th, 1962, visit to Mr. Alexander's office, he said he gave this 
money to my client on February 9th, 1959—just as impossible as 
February 12th, 1959, having in mind that this check wasn’t cashed 
until the 13th .... Now, the reason he says he gave it to my client 
on the 12th—I can’t find the document now, but in one of these docu- 
ments, I believe, it reflects that the check was drawn on the 12th. 
He forgot that it was cashed on the 13th, so he is caught there. He 
says that he gave to my client, around 11 o’clock in the morning of 
February 12th, gave him $10,000 in $1,000 bills. But does that jibe 
with the other evidence in this case? No.” (Arg. Tr. 30-31.) 

GOVERNMENT COUNSEL: “Now, you talk about errors: even Mr. 
Stein, while talking to you about a check of $35,000, forgot, actually 
forgot the document on which he could find the date of that check, 
and everybody knows it is on the check. This could happen to any- 
one.... Why can’t the witnesses be a little confused with respect 
to time? Isn’t it better to be a little confused with respect to time 
than to come in here and conjure up testimony and say the very 
same thing? But you didn’t hear that from these witnesses.” 
(Arg. Tr. 59.) 


1 The Brief for Appellant, Levin v. United States, No. 18024, pp. 
5-10, recounted at length the “inconsistent prosecution versions of 
the alleged payments.” The Brief for Appellee, p. 4, n.3, said: 
“Landriscina’s version was that the transfer of the first $10,000 to 
appellant, the changing of the $1,000 bills and meeting Olson on 
K Street occurred on the morning of February 12th, and that the 
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“Perjured Testimony” 


After the denial of ¢ yeme Court, aP- 
pellant retained new ¢ ; th. In the prolixity 
of the prior litigation, cou Y in a foot- 
note in the Government’s prief before the Supreme Court: 
“Landriscina tes i ly incorrectly, that he 
made the first pay February 12 (R. 
19-25).”* (Emp , days before this 
Court’s judgment was due to be tran itted to the Dis- 
trict Court, appellant’s newly retained counsel filed @ 
lengthy petition for writ of habeas corpus in which he 
characterized this phrase as 2 “confession of error” and 
“admission” by the Solicitor General that the Govern- 
ment’s case had been knowingly based on perjured testi- 
mony. 

The Government’s answer pointed out that appellant’s 
allegation was simply 2 rehash of factual issues whi 
had been litigated at trial, argued on appeal, and pre 
sented to the Supr petition for certiorari. 
Tt denied that the a knowingly used per- 
jured testimony. It pleaded that appellant lacked stand- 


—————— 

second transfer of $25,000 (also jn smaller denominations) occurred 
about 5:00 p.m. on Friday. February 13th (Tr. 17-27, 96, 109, 120). 
However, the corporeal evi ; 5,000 check, and the Finance 
Committee memorandum ten orate Olson and Ashby to 
the effect that both sums of money were transferred on Friday, 
February the 13th.” 


12 “Other witne e Government through whom Landris- 
cina got the $10,000 i 2 gave testimony indicating that 
Landriscina ve th until the morning of Friday, 
February 13, 19 jury if it credited this 
testimony and that 0 isci a the $10,000 to the 
appellant, i e and that the 
transfer took place on Februa: i y 12.” 338 
F.2d at 269 n.4. See also id. at 276 n dissenting opin- 
jon). 


prief in the Supreme Court was not formally 
received in evi e hearing below, put the footnote is quoted 
in the petition fo habeas corpus, P- 12, and was considered 
by the court below (H. Tr. 45). See Finding of Fact 5. 
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ing to seek the writ since he was not then in custody. 
Finally, treating the petition as a motion for a new trial 
on the ground of newly discovered evidence, it denied 
that the Solicitor General’s comment was evidence. 


Amended Petition: “Suppression of Evidence” 


On the same day that the Government filed its return 
and answer, appellant’s counsel filed an amendment to the 
petition for writ of habeas corpus. It will be recalled that 
Landriscina and Ashby had testified at the trial that 
shortly after Landriscina made the first payment of 
$10,000 to appellant in $1,000 bills, appellant told Lan- 
driscina that “the fellow who has to take care of the 
jury” would not accept $1,000 bills; Landriscina took 
back the $10,000 and returned it to Ashby, who went to 
the National Savings & Trust Co. and changed the entire 
$35,000 into $20 bills; Ashby gave $10,000 of these to 
Landriscina, who took them to appellant; later Lan- 
driscina received the remaining $25,000 from Ashby and 
paid it to appellant. (T. Tr. 28-25, 161, 224-226, 253- 
260.) In his amended petition, appellant’s counsel alleged 
that he had recently interviewed two officers of the Na- 
tional Savings & Trust Co., who said that bank records 
would show that $35,000 in $1,000 bills had not been 
changed into $20 bills on February 13, 1959, and that the 
bank had had to replenish its supply of $1,000 bills from 
the Treasury on February 16. Both of these officers 
allegedly said that the records referred to were in the 
possession of the Government. Appellant’s counsel, re- 
peating his theory that 


“The Government’s admission [sic] that the meeting 
on February 12 could not have taken place establishes 
with certainty that the meeting on February 13 could 
not have taken place,” 


concluded that 


“The newly discovered evidence from the officials 
of the National Savings and Trust Company estab- 


4 


Petition for Habeas Corpus: “Perjured Testimony” 


After the denial of certiorari by the Supreme Court, ap- 
pellant retained new counsel, his fourth. In the prolixity 
of the prior litigation, counsel found a phrase in a foot- 
note in the Government’s brief before the Supreme Court: 
“Landriscina testified, apparently incorrectly, that he 
made the first payment of $10,000 on February 12 (R. 
19-25).”** (Emphasis added.) Four days before this 
Court’s judgment was due to be transmitted to the Dis- 
trict Court, appellant’s newly retained counsel filed a 
lengthy petition for writ of habeas corpus in which he 
characterized this phrase as a “confession of error’ and 
“admission” by the Solicitor General that the Govern- 
ment’s case had been knowingly based on perjured testi- 
mony. 

The Government’s answer pointed out that appellant’s 
allegation was simply a rehash of factual issues which 
had been litigated at trial, argued on appeal, and pre 
sented to the Supreme Court on petition for certiorari. 
It denied that the Government had knowingly used per- 
jured testimony. It pleaded that appellant lacked stand- 


second transfer of $25,000 (also in smaller denominations) occurred 
about 5:00 p.m. on Friday, February 13th (Tr. 17-27, 96, 109, 120). 
However, the corporeal evidence, the $35,000 check, and the Finance 
Committee memorandum tend to corroborate Olson and Ashby to 
the effect that both sums of money were transferred on Friday, 
February the 13th.” 


22“Other witnesses for the Government through whom Landris- 
cina got the $10,000 in small bills gave testimony indicating that 
Landriscina did not receive the $10,000 until the morning of Friday, 
February 13, 1959. The jury thus could infer, if it credited this 
testimony and that of Landriscina that he paid the $10,000 to the 
appellant, that Landriscina was mistaken as to the date and that the 
transfer took place on February 13 instead of February 12.” 338 
F.2d at 269 n.4. See also id. at 276 n.1, 277 n.4 (dissenting opin- 
ion). 


13 The Government’s brief in the Supreme Court was not formally 
received in evidence at the hearing below, but the footnote is quoted 
in the petition for writ of habeas corpus, p. 12, and was considered 
by the court below (H. Tr. 45). See Finding of Fact 5. 


D) 


ing to seek the writ since he was not then in custody. 
Finally, treating the petition as a motion for a new trial 
on the ground of newly discovered evidence, it denied 
that the Solicitor General’s comment was evidence. 


Amended Petition: “Suppression of Evidence” 


On the same day that the Government filed its return 
and answer, appellant’s counsel filed an amendment to the 
petition for writ of habeas corpus. It will be recalled that 
Landriscina and Ashby had testified at the trial that 
shortly after Landriscina made the first payment of 
$10,000 to appellant in $1,000 bills, appellant told Lan- 
driscina that “the fellow who has to take care of the 
jury” would not accept $1,000 bills; Landriscina took 
back the $10,000 and returned it to Ashby, who went to 
the National Savings & Trust Co. and changed the entire 
$35,000 into $20 bills; Ashby gave $10,000 of these to 
Landriscina, who took them to appellant; later Lan- 
driscina received the remaining $25,000 from Ashby and 
paid it to appellant. (T. Tr. 23-25, 161, 224-226, 253- 
260.) In his amended petition, appellant’s counsel alleged 
that he had recently interviewed two officers of the Na- 
tional Savings & Trust Co., who said that bank records 
would show that $35,000 in $1,000 bills had not been 
changed into $20 bills on February 13, 1959, and that the 
bank had had to replenish its supply of $1,000 bills from 
the Treasury on February 16. Both of these officers 
allegedly said that the records referred to were in the 
possession of the Government. Appellant’s counsel, re- 
peating his theory that 


“The Government’s admission [sic] that the meeting 
on February 12 could not have taken place establishes 
with certainty that the meeting on February 13 could 
not have taken place,” 


concluded that 


“The newly discovered evidence from the officials 
of the National Savings and Trust Company estab- 
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lishes that no payments were made at any other 
time because the bills were never changed into the 
denominations allegedly required by petitioner. . . . 
And the shocking thing is that the attorney who was 
prosecuting the case had interviewed the Bank offi- 
cials and must have known during the trial that the 
bills were not changed at the National Savings and 
Trust Company. Instead of disclosing this fact he 
made the Bank give him its records and suppressed 
them. This certainly is in violation of petitioner’s 
constitutional rights.” 


The Government’s answer to the amended petition cate- 
gorically denied that the Government had deliberately 
suppressed evidence. On the theory of newly discovered 
evidence, it averred that the facts alleged in the amended 
petition were known by appellant’s trial counsel or could 
have been discovered by him in the exercise of diligence. 


Testimony at the hearing 


At a hearing before Judge Matthews, who presided at 
the trial, appellant’s counsel eventually named three spe- 
cifie documents which he claimed the Government had 
suppressed: (1) a check for $35,000 drawn by the Na- 
tional Savings & Trust Co. on the Riggs National Bank 
on February 13, 1959 (hereinafter called the Riggs 
check); (2) the teller’s settlement sheet for February 
13, 1959, of Hunter H. Hooper, assistant head teller of 
the National Savings & Trust Co.; and (3) a statement 
by Benjamin B. McCeney, assistant treasurer of the Na- 
tional Savings & Trust Co., obtained in September 1962. 
The history of these documents was shown in the follow- 
ing testimony. 

Appellant’s indictment grew out of an investigation 
of the BCW by the Department of Labor (H. Tr. 207). 
Having discovered the Olson check, Floyd A. Marzo, a 
compliance officer of the Department of Labor, on March 
20, 1961, interviewed McCeney and Hooper, officers of the 
National Savings & Trust Co., where the check had been 
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cashed. Neither McCeney nor Hooper, who normally 
handled large cash transactions, could recall having 
eashed the Olson check. (H. Tr. 207-212.) The next 
day, Marzo interviewed Hooper again. This time Hoop- 
er said he remembered cashing the Olson check and giving 
Olson thirty-five $1,000 bills. Hooper explained that the 
bank tried to maintain at least $50,000 in $1,000 bills at 
all times, and he had found a check dated February 13, 
1959—the Riggs check—which the National Savings and 
Trust Co. had drawn in order to replenish its supply of 
$1,000 bills after the Olson transaction. Hooper provided 
Marzo with a photostatie copy of the Riggs check.* (H. 
Tr. 212-213.) 

This copy of the Riggs check and other evidence col- 
lected by the Department of Labor during its investiga- 
tion were turned over to Harry T. Alexander, Special 
Attorney of the Department of Justice, on July 6, 1961 
(H. Tr. 202-205). 

It was not until June 1962, when Richard Ashby testi- 
fied before the grand jury, that Alexander first learned 
that Ashby had taken the $1,000 bills back to the bank on 
the same day they were gotten and had McCeney change 
them into smaller denominations. (H. Tr. 195, 197.)* 
This information was confirmed by Landriscina in July 
1962. (H. Tr. 197.) 

In September 1962, Marzo, then serving as a special 
agent of the grand jury, interviewed McCeney again (H. 
Tr. 194, 198, 214). McCeney dictated his recollection 
as of that time to a stenographer, who typed it up as 


14 Petitioner’s Ex. 2 at habeas corpus hearing. 


15 Hooper testified before the grand jury on August 3, 1961. At 
the hearing below he recalled being asked about the exchange of 
$1,000 bills for $20 bills (H. Tr. 105-106). When Government coun- 
sel offered to prove that Hooper was mistaken, the court ordered 
that the transcript of his testimony before the grand jury be opened 
and received in evidence. It revealed that Hooper testified generally 
about several transactions on the BCW account, including the Olson 
check, but that he was never asked and never testified about chang- 
ing the $1,000 bills. Gov’t Ex. 3 at habeas corpus hearing. (Hs Tr. 
113-114, 122.) 
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a statement, which McCeney signed and gave to Marzo 
(H. Tr. 162-163, 214-216). In this statement, McCeney 
said: 


“T do not recall Mr. Ashby coming in to change the 
thousand dollar bills to smaller ones. If he did I 
would have taken him back to Mr. Hooper because 
he was handling the large bills. Mr. Hooper says 
that he does not recall cashing this money into 
smaller bills that day. Our auditors checked the rec- 
ords for teller sheets of Mr. Hooper for February 
18, 1959 and could not locate them as it is our policy 
to keep our sheets not later than two years.” ** 


Thereafter, Alexander talked to McCeney by telephone, 
and McCeney said that “he did not recall the situation, he 
didn’t say he did not do it, he just said he didn’t remem- 
ber doing it.” As a result of this conversation, Alex- 
ander did nothing further to verify Ashby’s grand jury 
testimony on this point. (H. Tr. 199.) Hooper’s settle 
ment sheet for February 13, 1959, was never seen by 
or in the possession of any agent of the Government (H. 
Tr. 205, 213-215). 

Hunter H. Hooper testified that after the Olson check 
had been cashed, “I had to replenish these [$1,000 bills] 
as soon as possible because we could have had another 
request the same day for large bills and we would have 
been short” (H. Tr. 56). Therefore, the Riggs check 
was drawn and sent to the Riggs National Bank by run- 
ner, who returned with the requested currency sometime 
before 2:00 P.M., February 13 (H. Tr. 57-58, 84). Al- 
though Hooper would not have drawn the Riggs check had 
he known that the $1,000 bills given to Olson had been 
returned for change, he acknowleged that the bills could 
have been returned without his knowledge (H. Tr. 59-60, 
63, 85), and that the runner could not have been recalled 
after being sent out with the Riggs check (H. Tr. 85). 
In short, Hooper admitted that the allegation in the 
amended petition that “Hooper’s records of February 13 


36 Gov’t Ex. 4 at habeas corpus hearing. 
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disclose that the $35,000 in $1,000 bills delivered to 
Olson were never returned that day or in the near fu- 
ture” was false (Tr. 69-71). 

Benjamin B. McCeney testified that he, too, had no 
personal memory about Ashby’s coming to the bank to 
exchange the $1,000 bills on February 13 (H. Tr. 134- 
136, 155). He testified that the bank must have gotten its 
full supply of $1,000 bills “right back” after cashing the 
Olson check. He admitted that the statement attributed 
to him in the amended complaint—“that the records fur- 
ther disclosed that on Monday, February 16, they re 
ceived from the Treasury Department other $1,000 bills 
in accordance with their regular practice to replenish 
that deficit”—was false. (H. Tr. 151, 154.) 

Jacob Stein was appellant’s trial counsel. Before appel- 
lant’s trial, he had seen the Olson check (H. Tr. 178- 
179, 186). He knew that McCeney was involved in the 
cashing of the Olson check (H. Tr. 187).*7 He knew that 
there would be a conflict between Landriscina and other 


Witnesses about the date of the first payment to appel- 
lant.* He knew that there would be testimony that the 
$1,000 bills had been changed into smaller bills at appel- 
lant’s request (H. Tr. 187-188). He was acquainted 


17 One of appellant’s co-defendants was tried separately before 
appellant. McCeney’s part in cashing the Olson check came out in 
testimony at that trial. (Transcript of Testimony of Peter Olson, 
April 1 through 4, 1963, United States v. James G. Cross, Crim. 
Nos. 913-62 and 914-62, p. 31.) The transcripts of that trial were 
in Stein’s possession during appellant’s trial (see, e.g., T. Tr. 98- 
101), and they are part of the record on appeal in the instant case. 
In appellant’s trial, it was Stein who first mentioned McCeney’s 
name in connection with changing the $1,000 bills into smaller de- 
nominations (T. Tr. 210; H. Tr. 180-181). 


*® Compare Transcript of Testimony of Peter Olson, supra note 
17, pp. 31-44, with Transcript of Testimony of James Landriscina, 
April 4 and 5, 1963, United States v. James G. Cross, Crim. Nos. 
913-62 and 914-62, pp. 19, 145-150. See note 17, supra. 


1° See Transcript of Testimony of James Landriscina, supra note 
18, pp. 25-28. See note 17, supra. Stein also had in his possession 
during appellant’s trial a deposition concerning these matters given 
by Ashby in a civil action (T. Tr. 260-264; H. Tr. 190). 
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_-—with McCeney and had talked with him before appellant’s 
trial about the bank’s record-keeping practices with re- 
spect to large-bill transactions. From this conversation, 
he concluded that there was no document in existence at 
that. time showing the changing of $1,000 bills for $20. 
bills on February 13.. (H. Tr. 176, 178-180, 182-183, 187, 
190.) 


Court’s Findings and Conclusions 


With respect to the original petition for habeas corpus, 
the District Court found that “the statement of the Gov- 
ernment in footnote 3 of its brief in opposition in the Su- 
preme Court is not newly discovered evidence” (Finding 
of Fact 6). Accordingly, the court concluded “that there 
is nothing in the petition as filed February 25, 1965 war- 
ranting the granting of any reliet” (Finding of Fact 8). 

With respect to the amendment to the petition, the 
court, after making particular findings with respect to 
each document (Findings of Fact 9-18), concluded that 
“the evidence at the hearing did not show that Govern- 
ment counsel deliberately suppressed any evidence” (Find- 
ing of Fact 19). 

In accordance with the foregoing, the petition as 
amended was dismissed and this appeal followed. 


RULE INVOLVED 


Rule 33, Federal Rules of Criminal Procedure, provides: 


“The court may grant a new trial to a defendant 
if required in the interest of justice. If trial was by 
the court without a jury the court may vacate the 
judgment if entered, take additional testimony and 
direct the entry of a new judgment. A motion for a 
new trial based on the ground of newly discovered 
evidence may be made only before or within two 
years after final judgment, but if an appeal is pend- 
ing the court may grant the motion only on remand 
of the case. A motion for a new trial based on any 
other grounds shall be made within 5 days after ver- 
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dict or finding of guilty or within such further time 
as the court may fix during the 5-day period”. 


SUMMARY OF ARGUMENT 


Appellant had the burden of proving that Landriscina 
knowingly testified falsely and the prosecutor knowingly 
used his perjured testimony. At most, the evidence shows 
that Landriscina may have been mistaken about one fact 
in his testimony. It does not show that he consciously 
lied. It does not show that the Government knowingly 
used perjured testimony. 

The Government did not suppress evidence favorable to 
appellant. The two documents in the Government’s pos- 
session which were not revealed to appellant’s counsel be- 
fore the trial—the McCeney statement and the Riggs 
check—were of no probative value, and the testimony 
which might have been developed upon seeing these docu- 
ments—that of McCeney and Hooper—was so vague and 
Speculative that it would have been completely worthless 
in proving appellant’s innocence. 

A fortiori, the McCeney statement and the Riggs check 
were not such evidence as would likely produce an ac- 
quittal in a new trial. Moreover, appellant did not show 
diligence in procuring this evidence. Therefore, he is not 
entitled to a new trial on the ground of newly discovered 
evidence, 


ARGUMENT 


I. Appellant is not entitled to collateral relief from his 
conviction. 


A. There is no evidence that the Government know- 
ingly used perjured testimony. 


In order to be entitled to collateral relief from his con- 
viction *° on the theory that Landriscina testified falsely 


70 Appellant’s imprisonment is imminent, this Court having re- 
cently transmitted its judgment in No. 18024 affirming the convic- 
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about the date of the first meeting, appellant had the bur- 
den of proving not merely that Landriscina was mistaken, 
but that Landriscina knowingly testified falsely and the 
prosecutor knowingly used his perjured testimony. Grif- 
fin v. United States, 103 U.S. App. D.C. 317, 318, 258 
F.2d 411, 412, cert. denied, 357 U.S. 922 (1958) ; Clark v. 
Warden, 293 F.2d 479, 482. (4th Cir. 1961), cert. denied, 
369 U.S. 877 (1962); Spaulding v. United States, 279 
F.2d 65, 67 (9th Cir.), cert. denied, 364 U.S. 887 (1960); 
United States v. Jakalski, 237 F.2d 503, 504-505 (7th Cir. 
1956), cert. denied, 353 U.S. 989 (1957) ; Taylor v. Unit- 
ed States, 229 F.2d 826, 832 (8th Cir.), cert. denied, 351 
U.S. 986 (1956); In re Sawyer’s Petition, 229 F.2d 805, 
809 (7th Cir.), cert. denied, 851 U.S. 966 (1956); Ryles 
v. United States, 198 F.2d 199, 200 (10th Cir. 1952): see 
Napue v. Illinois, 360 U.S. 264, 269 (1959) ; Mooney v. 
Holohan, 294 U.S. 103, 112 (1985) (dictum). At the 
hearing below, appellant introduced no new evidence to 
show that Landriscina’s testimony was in error?! If 
error be assumed, he added nothing to show perjury. And 


tion. Since the trial court disposed of appellant’s petition on the 
merits after a full evidentiary hearing, appellee is willing to as- 
sume that appellant would be eligible for some form of collateral 
relief if the trial court’s decision on the merits was wrong. 


1 The Solicitor General’s footnote was not evidence. See Argu- 
ment II, infra. And it was not new. See notes 10-12, supra. Even 
if taken as evidence, it proves only that Landriscina was objectively 
mistaken; it does not tend to prove that Landriscina was aware 
of his error and intentionally persisted in it or that the prosecutor 
used his testimony knowing it to be perjurious. The only thing 
that is new in this part of the case is the theory of appellant’s 
newly retained counsel that if the meeting of February 12 did not 
take place, the meeting of February 13 could not have taken place 
(Br. 5-6). This theory confuses the fact of the first meeting, at 
which appellant received $10,000 from Landriscina, with the time of 
it. As this Court recognized in affirming appellant’s conviction, the 
jury could reasonably have found that that meeting occurred on the 
morning of February 13 and that Landriscina was mistaken as to 
the date. See Note 12, supra. Such an inference would not have 
required the jury to discredit Landriscina’s testimony about what 
happened at that meeting, including the making of arrangements 
for the next meeting. 
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he did not even try te prove that the prosecutor knew 
about the alleged perjury. Thus, his argument on 
appeal boils down to the proposition that when different 
witnesses who have been called by the Government in good 
faith give different versions of the same event, the ac- 
cused is constitutionally entitled to go free. No authority 
supports this proposition, and common sense rejects it as 
absurd. 


B. There is no evidence that the Government delib- 
erately suppressed evidence favorable to appellant. 


Though it is recognized that the Government may not 
deliberately suppress evidence favorable to the accused in 
a criminal case, Brady v. Maryland, 373 U.S. 88, 87 
(1968); see Alcorta v. Texas, 355 U.S. 28, 31-32 (1957), 
that constitutional principle does not authorize unlimited 
discovery, Buchalter v. New York, 319 U.S. 427, 431 
(1943); Jordon v. Bondy, 72 App. D.C. 360, 363, 114 
F.2d 599, 602 (1940); United States ex rel. Meers v. 
Wilkins, 326 F.2d 185, 188 (2d Cir. 1964), approving 
coneurring opinion in United States ex rel. Thompson v. 
Dye, 221 F.2d 763, 769 (8d Cir.), cert. denied, 350 U.S. 
875 (1955); see Brady v. Maryland, supra at 92 (con- 
curring opinion). Thus, for example, it is axiomatic that 
the unrevealed evidence must be admissible and positively 
favorable to the accused. Brady v. Maryland, supra at 
90-91; Buchalter v. New York, supra at 481; Jordon v. 
Bondy, supra at 364-365, 144 F.2d at 603-604; Soulia v. 
O’Brien, 94 F. Supp. 764, 769 (D. Mass. 1950), aff'd, 188 
F.2d 233 (1st Cir.), cert. denied, 341 U.S. 928 (1951). 
Appellant’s argument falls on both counts. 

Two documents in the Government’s possession were 
not shown to appellant’s trial counsel: the McCeney state- 
ment and the Riggs check. The former would have been 
inadmissible in evidence as hearsay, and the latter would 
have been completely meaningless without explanatory 
testimony. Therefore, appellant’s contention must focus 
on the testimony which his trial counsel might have de- 
veloped if he had known of the existence of the McCeney 
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statement and the Riggs check. Presumably he would 
have interviewed McCeney and Hooper, and they would 
have told him substantially what they testified to at the 
hearing below: that neither one remembered Ashby com- 
ing to the bank on February 18 to change thirty-five 
$1,000 bills into $20 bills; that Ashby could have come for 
this purpose without their knowing about it; and that the 
bank had no records at that time either to prove or to 
disprove the changing of the $1,000 bills. This testimony, 
appellee submits, would have been worthless in establish- 
ing appellant’s innocence. 

Appellant’s counsel knew in advance of trial that the 
Government’s evidence would show the changing of the 
$1,000 bills at the National Savings & Trust Co. See p. 
9, supra. He had interviewed McCeney. It is not un- 
reasonable to suppose that if he had pursued that inter- 
view somewhat he would have found out everything that 
was disclosed by McCeney and Hooper at the hearing be- 
low. It is a question whether he would have bothered to 
use their testimony; his strategy at the trial was to accept 
the substance of the Olson-Landriscina-Ashby-Landriscina 
transaction, attack Landriscina’s credibility, and suggest 
that Landriscina had either pocketed the money himself 
or diverted it to someone other than appellant (Arg. Tr. 
30, 35). But there should be no question that the ease 
with which he could have developed McCeney and Hoop- 
er’s testimony, if he wanted it, defeats appellant’s claim 
that the absence of their testimony from the trial is at- 
tributable to fundamentally unfair tactics by Government 
counsel. See United States ex rel. Meers v. Wilkins, supra 
at 140. 

On this appeal, appellant makes much of what he per- 
ceives to be a distinction between deliberate and negli- 
gent suppression of evidence. Undoubtedly he recognizes 
that there is no foundation for characterizing the nondis- 
closure of the McCeney statement and the Riggs check as 
deliberate. Appellee submits that he has not even shown 
the nondisclosure to have been negligent. There was 
nothing in the pretrial proceedings to put Government 
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counsel on notice to disclose these documents.” Mr. Alex- 
ander reasonably and correctly believed that he had pur- 
sued the changing of the $1,000 bills to a dead end, hav- 
ing discovered no evidence either to support or rebut Ash- 
by’s grand jury testimony. Even those authorities which 
do not require deliberateness in the nondisclosure of evi- 
dence before collateral relief may be extended require that 
2 substantial showing of prejudice be made. See Kyle v. 
United States, 297 F.2d 507, 514-515 (2d Cir. 1961). 

No language disposes of appellant’s contentions more 
emphatically than this Court’s in Jordon v. Bondy, supra: 


“Appellant’s contentions . . . would impose upon 
the prosecuting officer the duty not only to represent 
the public, but to represent the accused so far as not 
only to disclose but to discover evidence which might 
be considered material to the defense, regardless to 
some extent of its admissibility, its merely cumula- 
tive effect, its equal availability to the accused, and 
its probable probative effect. Nothing in the Consti- 
tution or statutes imposes so broad an obligation.” 
72 App. D.C. at 363, 114 F.2d at 602. 


Il. Appellant is not entitled to a new trial, because the 
“newly discovered evidence” on which he relies would 
probably not produce an acquittal and appellant was 
not diligent in trying to procure it. 


Under Rule 33, Fed. R. Crim. P., a party seeking a new 
trial on the ground of newly discovered evidence must 
show, among other things, that he was diligent in at- 
tempting to procure the evidence and that the evidence is 
such that in a new trial it probably would produce an ac- 


22 Appellant’s sweeping pre-trial motion to inspect all “checks, 
records, and correspondence” in the Government’s possession, with- 
out further specification or assignment of particular grounds, can- 
not fairly be said to have singled out the seemingly innocuous docu- 
ments involved in the instant proceeding. The Government prop- 
erly opposed this motion as an unauthorized “fishing expedition,” 
the trial court agreed, and appellant did not even see fit to attack 
the denial on direct appeal. 
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quittal. Thompson v. United States, 88 U.S. App. D.C. 
235, 236, 188 F.2d 652, 653 (1951); Brown v. United 
States, 333 F.2d 723 (2d Cir. 1964); Ledet v. United 
States, 297 F.2d 787, 739 (5th Cir. 1962) ; United States 
v. Capece, 287 F.2d 587 (2d Cir.), cert. denied, 368 U.S. 
847 (1961) ; United States v. Bertone, 249 F.2d 156, 160 
(8d Cir. 1957) ; United States v. Stahls, 194 F. Supp. 849 
(S.D. Ind. 1961); (Daniel) Smith v. United States, 109 
U.S. App. D.C. 28, 33, 283 F.2d 607, 610 (1960), cert. 
denied, 364 U.S. 938 (1961) (concurring opinion). The 
disposition of such a motion is committed to the sound 
discretion of the trial court, Blackburn v. United States, 
97 U.S. App. D.C. 62, 228 F.2d 88 (1955); Thompson v. 
United States, supra; McDonnel v. United States, 81 U.S. 
App. D.C. 128, 155 F.2d 297 (1946); Shibley v. United 
States, 237 F.2d 327, 331 (9th Cir.), cert. denied, 352 
U.S. 873 (1956), and that court’s findings in the premises 
are reversible only in the most extraordinary circum- 
stances where it clearly appears that they are not sup- 
ported by any evidence, Shotwell Mfg. Co. v. United 
States, 371 U.S. 341, 356-357 (1963); United States v. 
Johnson, 327 U.S. 106, 111-112 (1946). 

It is apparent from the testimony of appellant’s trial 
counsel that diligence in procuring McCeney and Hooper’s 
testimony was not shown. See pp. 9-10, swpra. Moreover, 
a reading of McCeney and Hooper’s testimony at the 
hearing below amply supports the trial court’s finding 
that their recollections were in the main vague and specu- 
lative. See pp. 8-9, supra, That finding, together with 
whatever substance their testimony had leads inevitably to 
the conclusion that their testimony would not have 
affected the outcome of appellant’s trial. 

As for appellant’s original point, one can only wonder 
whether appellant would intend to call the Solicitor Gen- 
eral as a defense witness in a new trial and ask his opin- 
ion about the correctness of Landriscina’s testimony. It 
would be interesting to know the theory upon which he 
contends such testimony would be admissible. 
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It is manifest that the trial court acted well within its 
discretion in denying the motion for a new trial. 


CONCLUSION 


What appellant apparently wishes to do in this col- 
lateral proceeding is to relitigate the sufficiency of the evi- 
dence on which he was convicted. This Court has already 
reviewed the evidence and found it sufficient. If appel- 
lant felt impelled to revive that issue in disguise, it is 
unfortunate that he chose to level grave charges of mis- 
conduct against the attorney who represented the Govern- 
ment at his trial. The testimony at the hearing below 
proves that appellant’s accusations were totally unfound- 
ed. Government’s trial counsel needs no apologia before 
this Court. Appellee has undertaken to deal with the 
legal issues presented on this appeal, such as they are, 
leaving it to the Court, if it wishes, to characterize their 
author. 

It is respectfully submitted that the order of the Dis- 
trict Court should be affirmed. 
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